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(TestiniODv of W. L. Collier.)

Cross-exauiinatiou of the AMtness COLLIER con-

tined.

(Questions by :Mr. FINK.)

The witness continuing : To the best of my opin-

ion I am qualified as an expert on handwriting, as an

expert within the meaning of the word, as one who
can compare one handwriting with another with i-ef-

erence to the fonnatiou of the letters, slants, char-

acteristics and so forth ; also with a view to detennin-

ing whether a forgery has been committed. My ex-

perience in handwriting has been mostly that of sig-

natures. I have never given any study to handwrit-

ing with a view to detemiining whether or not for-

geries had been committed, nothing more than to

see—that is to say, nothing in particular with that

particular view in mind. I have never given any par-

ticular study to it in that light. I have studied the

subject of handwritings, more or less, in all its

branches, but not in connection with that particular

subject, any more than it was considered in the gen-

eral subject of handwriting. I have read authorities

upon that subject in connection with the study of

handwriting; nothing more, however, than in the

usual line of business ; I have never made any study

except in connection with what I had to do in the

usual line of my business. It may that forgeries can

be successfully committed, but there has also been

differences of opinion between the experts. It is a

fact that forge/res can be so successfully committed

that the very best experts on handwriting will differ
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inatorially from cat-h otlu'i- on tlic .subject; (»JR'-lialL'

certain, in tlu'ir cxjKM-t ()])ini()n, that a for2:ery has

Ix'i'ii (M»niinitl('(l. and tlit' other half e(|nally eortaiii

that tliere has not. In rehition to the word "one"

on the hir^er photograpli, tliat l)eiiig the one marked

Phiintiff's Exhil)it No. 14, and Defendants' Exhibit

"L," on that there nii^ht possiljly lie a difference of

expert opinion ns to whetlier or not that was written

by the same person who wrote the l)od_\' of the in-

.strument, 1 (h)n't know just what they would do. As-

suming-, for tlie i)ur))0.se of this cross-examination,

that the witrd "one-half" written there was not

written by the ])ei'Son who wrote the balance there of

this Exhibit "L," looking at it fi'oni tliat standpoint,

there mi^ht be a difference of o])inion, as T stated in

this, l)ut looking- at tliein you can take owv \iew or

the other, wliile one person would say this was a for-

gery or not, but, as 1 said, Mr. Fink—one of the rules

in determining the identity of handwriting, and one

of the princi])al ones, is the slant of the lettei-; the

slant of tlie word, and another is the s])acing between

words, and j)o.ssibly another is the distance from a

letter, a certain portion of a letter above or belt»w the

base line; it is one of the established rules to as-

certain whetlier (U- not handwi'itings are identical;

one of the chief lules. There is also the piH'ssure with

which the pen is )»la<-ed upon \\\v papei- in writing;

it would depeiKl entii-ely ii]>on the formation (d' the

letter whether it was an imjjorlaut thing in determin-

ing the identitx' of handwi-iting where a forgery is



vs. J. J. Chamhers. 339

(Testimony of W. L. Collier.)

claimed, beca.«?use that can be imitated. It is true

tliat is the Aery thing that the imitator is doing is to

imitate the letter; so that you have to look at all those

other things, a person who is an expert handwriter,

or an expert on handwriting. It is true while the

person who is committing the forgery would look to

the formation of the letter itself, and a person who

is an expert in detecting forgeries would look at all

of the things which you have just covered in your

questions to me. Taking the question of slant, first,

it appears to me here that the slant of the letters in

the Vv'ord "one-half" in the original instrument is

the same slant as the rest of the letters in the rest

of the handwriting; I have not made any measure-

ments. Now, the slant of the letters in the words

"one-half," and the slant of the letters in the words

following, for instance in these "h's," the slants are

very good other than the "li's," does not slant hardly

enough as it appears in the w^ords "one-half." It

does not in the w^ord following. Looking at the slant

in the letters of the word following, taking the "f"
in the word following, it is not as great but very

similar, but not as great; the "f" in the word "fol-

lowing" is not as great as it is in the word "half,"

l)ut it is a xevy similar slant. In the letter "o" in

the word "one." I notice that the last downward

stroke of the "o" comes to the base line, while in

this "following" it is very perceptibly above the base

line, but that don't make any difference. I don't

see why that is one of the things to be considered. It
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is one of tlic rules to hv coiisidd'cd, ccrtaiiilx'. riidcr-

staixl iiic, I will tell \ nil : siii»jK.s(' that yoii ai'c w ritinii;

out an iiistriiiiiciil and you make an erasure and you

^•o to write something else in tliei-e; you remember

that when you cnnie to write in there you ean't writ(»

the same wlien you come to write in a limited s])aee

—

you won't, at any rate, write the same, and it is not

done, as a general rule, in writing in, tilling in an

erasure, the same as you wi\)te in writing out the in-

strument as a whole; that can't be done as a general

rule. The general characteristics of the hand will be

the same hut lie don't write tlie same; we understand,

howevei-, that the general characteristics will l»e the

same; the distance each letter is from the next letter,

its respective ])osition with refei-ence to the base line,

will not necessarily be the same; 1 mean by the base

line, this line here (indicating). Take the letter

"n"; it is a fact that in tliis "n" (indicating) the

'Ml" is formed by a \er\' slight i)ressnre of the pen

until this part of the "n" is iTached, then there is a

heav\' d(»wnstroke, then an acute angle made with the

])eii up; the only place whei-e you come io this dowii-

str(>ke is wliere there is a shai']) s])acing at the bot-

tom, which is rather Jammed— run together there, as

you notice. It is not a I'act that 1 am l)econiing an

advocate rather than an expert in this case; you

asked me a (|U(\stion and I am trying to gi\'e you in\'

reasons I'or my answers, 'i'his "n" is rormed very

much in the s(nuc n-ifh the same /rifh lite same stroke

as that one; it is a fact that in forming this "n" there

was a sharp downward stroke. If in this other letter
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''n" it was done ])y making that stroke up like, mak-

ing a curve, a slight cui've, like that, that would liave

to be determiued h>' tlie space. I see there is a curve.

I want to call your attention to tlie "n/" when it

com.es down here to the down stroke, it makes a start

u]) again with the cui'\'e, l)ut that might be an indica-

tion that the pen comes riglit u]) again here (indicat-

ing) ; it is possibly cai'ried across there, Just a little

])lur of the ink (indicating). It is just possible, to

my mind, that this "n" shows the same start back,

with the same kind of a stroke, v>ith the same sharp

stroke of tlie pen as was made up tliere. The 'Mr' in

// and the "ha" in "half" are similar, to my mind,

l)y the ])rincipal way they are here ; the loo]:> is very

similar in the "h" up above here. The "h" above

there has a great similarit_v to this "h" here (indicat-

ing). The characteristics of the formation of the

"li" in that "him"—in the first place, that loo]) here,

instead of coming around the "h" is an instroke,

rather, here. The clraracteristic which I consider

distinguishes that "h" from anything else in the in-

strument is in making the loop there is a similarity

i'ov one thing; there is a little irregidarity down here

i]i tlie upward "h." I consider the characteristic

tluit this part of the "li" is made just like that stroke

of the "li." I have looked at tliis "li" over here too.

ft sliows it was made the same way as th.at "he." I

say that tins "li" is made the same way as this one

here in "beu(^h"; as between that one and this one in

"hall"'; this one is curved instead of an angle. That
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is one of tho main characteristics, and yet in tliis *'h"

in bencli, and the "li" in lialf, one is curved and one

has an acute an<;le. Now, taking the letter "a" in

the word ''half"; there is also an '*a" there (indicat-

ing). The shint in the "a" in ''lialf'" is practically

the same as the ''a" in "])lace." Its comparison with

the "a" in same is not so good. I think the angle

there is too short. It is jnst the same as in here. It

com])ares with the slant in "as" all right; so that

the slant of the "a's" compare favoral)ly with two

and nnfavorahly with one. Taking the slant of the

letter "a" in half, it is practically the same kind of

an "a" as it is there; there is a loo]3 right here where

it is practically vei^ical along in here—that is all—it

is not the same. It is not the same as in the word

''same," however; there is an indistinct loo]) in that

;

thei-e is an indistinct loo]) that becomes grentcM- in

this stroke here. The letter "1" is very much the

same all ovei*. It is al)out the easiest letter there is

is to imitate. I would say it is the easiest letter in the

alphabet to make i)ro])ei'ly; I don't know about any-

one else. The only wa.\' I <-ould determine the halter

"I" wdidd be in the slant an<l ]>ai"ti<-ularl\' in tlie

sliadiiig. The slant in tliis "1" is not hardly as great

as in this one. The slant of the "f" is not as great

as the slant of the " I'" tliere. i am not familiar witli

the use of tbese cliemicals. 1 liave used lliem. I do

know tliat tlie clieniical can be ai>])lied to an ink tliat

you <lesii"e (o be erased a sufficient h>ngth of time to

])artially erase it. If a i)erson was of a mind to do

so, he could erase entirely what was oi'iginally writ-
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ten in, so that you r-ould not see any traces of it at

all. He mig-ht have written tlie words "three-quar-

ters" in thei'e; then lie could erase that, just leaving

a faint trace, so that when photographed an expert

migiit hold it in a way that would show traces there

of the "three-quarters." I believe that could be

done easily if the paper would hold up, which I su])-

pose it would. Of the word "quarter," I see there

"Q u a r." I think I can see very plainly, "q u a r"

is about all I can see there; that brings me to right

here (indicating). There is "q u a." You see the

"u" is here down here in this shape; then coming

down there is a loop; now you notice the "u" there.

This is an "n," "u" takes up a1)0ut the same space

as an "n," "u" there would be about that shape, half

an inch, allowing for the loop of the "quarter" com-

ing l)ack so that the letter u]^ there would l)e about

the bottom of the "1," just about; that would throw

the letter "u" about to the bottom of the "1"; it

would throw the "r" awa}" over there (illustrating

on Exhibit "L"). T didn't think that that would

throw the "t e r" into this bracket. I don't think it

would ])e necessary to write with your "q u"—the

"q u" there is very similar; it is practically the same

size, or looks to be; however, I don't think it makes

much difference about the size. There is a very slight

difference in there, if there is any at all. I don't

think that would have any l)earing at all on a theory

of that kind.

Question: You say that you don't think that

would have any l)earing upon that question in de-
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tci'ininatiiig whether or not the word ''one-cniarter"

was ever written there, bearinii;- n])on wliidi jxn'tinn

this was written I

Answer: As far as 1 can see tliere, it looks as if

this ])ortion was written ont; I don't know whether

it was or not—now, yon take the word '* foliowin fj;"

there. Yon will notice wliere it eoines alon^; there,

the "f " and the "o" what a difference there is in the

length (»r the sti-oke.

The witness contiimino': That is the way that

]ieo])le often wi'ite. Now yon come aloni>- to tlie word

"described"; it is all hnnched np. Ft wonld be con-

sidered a \ery ^reat characteristic in a man's writ-

ing the way the ca])ital "T" is joined to the "h" as

shown there. 1 only know of (tne other jiei'son that

makes that comiection as closely as it comes in there.

That is all that 1 can jnst recall at the ])resent time;

I know ol' bnl one man wlio writes in tiiat i>ar-

ticnlar wa\' in connectin^s; tlie "t" and the "li/' It

is ))ecnliai*. II would be veiy diaractei-istic

of a liian's liaiidwril iiii''. It is ]K;ssibk> that

if a man wanted to imitate the handwritini>' of an-

othei", the first tliini;- Ik* wonld liii:ht on would be that

he would imitate the "th" as it is there. Keferrin^-

to Exhibit "K," I can see what 1 ima;i,'ine is one line

below the "one" there, the outer line. I don't think

that is a line ; I t liiiik tliat is the outer line of tlie a<'id.

Thei'e mi^lit l)e a I'ine tliere nndei* the "one-hall',"

but 1 doii'l bclic\e it is a line. 1 see a line thei'e di-

rectly under the letter "li." It looks like the con-

tinuati(tn of (he downstroke of a word there, but then
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again you notif'e how the ardd r-omes riglit aloni>'

there.

Question : I see that line ; what I want you to say,

is whether you see this additional line or not.

Answer: That has no eonneetion witli tlie letter

above ; it is my opinion that line is an ink l)lot f'l'om

and caused by the ehemical; that is what I would

tJiink.

The witness continuing: Beginuug wtli the lower

part of the "f in the word "half," and runuiug

down towards the last "e" in the word three; 1 can

see a stroke there ; that stroke is directly below the

"f," the same as it is in the word "half," and runs

hito a part of the word "quarter"; that is very dis-

tinct. It don't look like any letter to me, it is away

from—it covers a part of the half or two-thirds and

is away from the other line too far. I can see tliat

line there—I can't see anything here though—it

don't look like anything or any portion of a letter. I

I'.ave exanuued the manner in which ^tr. Whittren

makes a figure 2. As to the similaiity 1)ctweeii llie

2 there and the way that jMr. Whittren makes a 2, i'or

instance, the 2 is below the bottom line, and the figure

2 at the bottom line; there is no similarity whatever,

but you can see a stroke luu'e in this one here (iu'li-

cating) which I can make out in the "V)." Whittren

makes a 2 with a downward loo]) at the lower end,

while this one is made with a straight upward shot.
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liedirt'ctExaniiiiatioii.

(Questions hy Mr. OILMOT^^p:.)

The witness eontinnin^": Kefenini;- to the first

])lot alon*;- the to]) line in tlic same letter on the top

line of Exhibit "1>," tliere is a final stroke higher

than the ''n"; in this "e" it is higher. Ooing baek

to the \V(»r(l ''one" a.^ain, that final "e" is higher in

this to]> line tlian the letter "n," very much higher

in this top line than the letter "n," very nnich high-

er; taking th(> word "same," the final "e" is higher;

in the word "])lace" it is higher; taking the word

"one" in dis])nte, on this Exhibit "I^," compared

with tins lower "e," that is higher, an eighth of an

incli; it is i)raf1ically the same witli tlie otlier three

words that I have mentioned. That is one eharac-

teristic used in determining the similarity of hand-

writing. Tliat is what I meant wlien I t<dd the jury

that the general characteristics indicated that this

was the same handwriting, that the same party wrote

it. T told the jury yesterday that tlie woi-ds "three-

(|nai't('i's" or the ]»arts of it which 1 was able to de-

ciphei", were written, in my o])inion. l)y the same

))arty who ^vrote the rest of the original deed. Mr.

Fink's tlieory is tliat the original i>a]>er as ?\Ii'.

A\'hit1rcn wrolc it. contained tlie woi'ds "on('-(|n;ir-

ter"; tliat Dr. ( 'haiiiliers, or some one in Iiis behalf,

wrote in a poi-lion ot* th(^ words '*t]iree-(|narters,"

and afterwai'ds wrote in "one-lialf. " 'Hiat this por-

tion within the brackets was originally "one-quar-

ter"; then that was erased and the words and figures

"three-(|uarters" partially wi'itten in, that that was
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subsequenth^ erased partially, and "one-half" writ-

ten in in instead, so there would ]3e that portion par-

tially erased.

Question: Now, take the original deed, Mr. Col-

lier, and state Avhether, from looking at it, or not, in

your opinion, there was, from the condition of the

deed itself, a double erasure with acids, or in any

other way?

Mr. FINK.—That is objected to as wholly irrele-

vant and inmiaterial, the witness not having quali-

fied to give an opinion on that point, not claiming to

be an expert on erasures, with chemical erasures or

any other manner, having specially disclaimed that

he was an expert upon that matter.

The COURT.—He says he has seen writing erased.

Mr. FINK.—Objected to, if your Honor ]:)lease,

that it is wholly irrelevant and iriimaterial, what he

can see upon tlie instrument; tlie jarj/ as good judges

of that as he is.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which ex-

ceptions were allowed by the Court.

Tlie witness continuing: In my opinion I don't

believe there has been more than one erasure made
there.

(Questions by the COURT.)

The witness continuing: I can't see any dif-

ference in tlie background, on tlie body ol' the

paper there, back of the present word "one," (u-
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I)a('k of tlic words "oiie-liall'." I would like to ex-

amine witli a ulasR, if there is one lierc There has

l)e('ii an ci-asure tlierc, dndL^c, hut I can't see any-

tliiiii;- l)a<-k (>r ii. l?i«;lit liere in the ))aekgroiind,

(in the ui-dund l)a<-k of tlic wi'illcn words "nne-

lialf," the iiapei- l>eais a different appearance;

eitlici' tlicre has ])een a Lireat deal ol' acid ap|)lied

hack of the one and not so much along the other half.

It is just the same in my estimation, after examinini^

it.

(Questions hy Mr. GIL^EORE.)

The witness continuing: That miglit he true

if the words "one-half" were written in four

years afterwards in the instrument, by the same man ;

it might ])e possi])le that tliat same man would l)e

able with the same acccurncy in handling the jien,

or with the same |)ressure or tlie same ink, hut T

'*ontend that a man's writing remains tlie same, the

character of it. 1 mean tlie geiun-al character.

^\'ilh signatures tliei-e may he some differences in

Ihc wrilin^i'. hut (lie genei'al chief cliaracteristics of

it I'cniains tlie same. Assuming tliat it is made witli

the same ]icn.

And thci'cupon llic witness was excused.

WhereuiK>n Mr. FKvVNK 11. TirATCHKR, a wit-

ness called on behalf of the i)laintiff in rebuttal, and

having l)een duly sworn, testified as i'ollows:

(Questions by Mr. (;IL:\I0KE.)

The WITXKSS.—^Fy name is Frj'.nk 11. Thatcher

ami i am Ihc Cashici' (d* the .\laska IJank. 1
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Imve been witli that bank as a easliier ni- assistant

cashier for about six yeai-s. During tliat time I

have been cashier or assistant cashier ahont i\\G

years; in my emph)yment I have to p'ass uijon signa-

tures to checks that come into the ])ank.

Question: During the live years that yon liave

occupied that position, ^Ir. Thatcher, !r.i\-e y(Mi

passed upon a great many signatu.res and handwrit-

ing.

^Ir. COCriRxVN.—^.riiat is objectc^d to as irrelevant

and immaterial.

The COUKT.—Overruled.

To which ruling of tlie Court the defendants, and

each of them, then and there exce])ted, wliicli excep-

tions were allowed ])y the Court.

Answer: I have.

The witness continuing: During my em})loy-

ment for the past six years, I have not had to

make any comparismis of handwriting. I did not

make a study to any ]mrticular extent; no. I

have given it some study.

Question: T will novr liand you a paper, ^[r.

Thatcher, tliat is markc'l Plaintiff's Exhi])it No.

1, and Avill state to you tliai the body of that deed

is admitted to l)e in llie iKu/ynvriting of Mr. Whittren,

with the exception of tins "one-half," wliicli lie

denies. Examine that. He denies tlie words 'Nme-

half and the (igures ''i/o'' also. Also 1 hand you

a document purporting i'> be a deed, marked

Defendants' Exhilut "1?,"" wliidi is admitted to be
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ill llic liaiHlwriliii.i;- in the ImmIv of iIk" doed—all

(tftlial instniincnl is admitted to hv in the hand-

writ ini;- of Mr. Wliittivn. I also ask you to ex-

.•miinc llial. lU'iv also is a docmiu'iit which \

now hand you uiarkt^l Defeudauts' Exhibit "A,"

all of which is admitted to be in the handwriting

(d* Mr. Whittren. Examine that, please. I also

hand you Plaintiff's Exhibit No. 5, which is a letter

admitted to be in the handwriting of Mr. Whit-

tren, written in 19UG. The Exhibit No. 1, and Ex-

hibit No. 2 and Exhibit 'VB," Avhich 1 handed you,

wei'c admitted to l)e written all at the same time.

I would like to liave you examine them all. Now,

you may also examine the photographs (d' the deed,

beiuL,^ Plaintiff's Exhibits 14 and 15, and also

marked Defendants' Exhibits ''K" and "L"—you

can leave them here upon the wall or you may take

them in your hand. That is a photograph of a

])ortion of this first exhibit I gave you, eontaining

the disputed portion, or the disputed part of the

erasure. TTei-e is also Exhi])it "K," which is a

l>hotograpli of the entire deed, Plaintiff"s Exhibit

No. 1. Now, from the eonii:)arison y(»u made of the

haiidw ril inu', 1 will nsk you whether or not the words

"one-lialf" in writing on the Plaintiff's Exhibit

No. 1, in whose liandwriting are the words "one-

half in Plaintiff's Exhibit No. 1 ?

Mr. COCIIKAN.—You offer this witness as an

expert ?

Mr. ML'h'ANE.—Yes, sir.
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Mr. COCHRAN.—We object on the grounds tliat

the witness has not shown himself qnalifiecl to answer

as an expert upon handwriting.

The COURT.—Oh, yes, bankers, and men who

liave had experience i]i comi)aring handwriting and

in judging of those things continually are experts

sufficiently qualified to testify in matters of this kind.

The degree of qualification is for the jury to judge,

in judging what degree of credit they will give to

a statement, of course. Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed ])y the Court.

The witness continuing: In my opinion tlie

"one-half" was written l)y the same party wlio

wrote the rest of the deed, from a comparison of

these different deeds and papers. Examining this

photograph. Exhibit "L," I can decipher something

l)ack of the word "one." I can see there the word

"three." I think th?t the word "three" is in the

same handwriting that tliese other instruments are.

Cross-examination.

(Questions by Mr. COCHRAN.)
The witness continuing: In the last answer

I stated that I was a])le to decipher a "tliree":

I think it is the same luiudwriting from the pecu-

liarity of the capital "T"; T tliink that the ''three"

lias been begun with a <;>pital "T,'' a capital

letter. The "h'' looks very similar to the others

here in regard—now coinparcd to the "h" in the
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saiiu* iiisti-uuiciit ill tlic word "Iiiiii." Tlioro is

a wvy li('a\-y dowiiwai-d stroke lici'c ( iiidicatiii.i^)

and also in tliis one ('(pially lH'a\y. The <l<)\vn\vard

stroke of the letter "h" is hea\y in tliis one, and

at ]iia<'1ically tlie same an.t;le, or so a|)i)oar.s to

tlie eye. 'Ilie fii-st ]X)rtion of it api)cars to liavo

the same iicnei-al curve as this one. The loo|)

of that one there is not the same; they are dis-

similiar as to the loop. I have studied the art

or seience ot* writing-, to detormine whether or not

a certain wi-itin^- was in a c^iven person's hand-

writing as eonnevted witli my 1)usiness alx)ut

five yeai's. here in Nome, as cashier and assis-

tant cashier of tlie Alaska Bank. My ex])erience

has be^n confined principally to the cxamintion

of sip^natnres to cliecks bnt not together. As to

my experience in a great many instances we have

had cliecks come in which were without signature,

throngli carelessness or something of that sort,

and we would have to determine who they be-

longed to either l>y the handwriting in the body

of the check or by the deposit slips without any

name, nolxxly's name either through careless-

ness or neglect, and in those cases the banker

has to rely upon the rest <d" the writing in the slii)

or check to determine who they l>elonged to, witli-

out even the <-lieck.s- l)ook's stubs or anytliing by

which to enter them, and I liave had to detei'inine

by tlie handwriting alone on the stub. From
the handwriting on the stubs I have determined
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who the checks belonged to. We keep no record

or account of checks and the money paid them,

only by the amount of it we have no number of the

checks. If a check is dated the 1st day of June,

the amount of it is a Inmdred dollars, taking the

checks of that date, we might turn to the books

and find out the maker of the check bv runninsr

it down afterward, but the principal reason for

comparing the writing was the easier; it would

be easier to compare the writing so far as our

purpose went, unless it was a very distinct hand

which I recognized myself. I can't call to mind

any one just at present whose stub-book I had to com-

pare in order to know the maker of a check, but I have

had a good many in the course of several years. I did

not pass upon all of them personally, but some of

them I have made another comparison ; I have taken

checks presented. I have taken checks presented

without signature; I did not pay them; I would

not pay checks without signature, but there have been

checks credited to the individual presenting the

check; there was one check that was presented that

I have paid, that I can recall which I have paid, pos-

sibly the check would be credited up. I don't recall

any forged checks that I have passed upon. I have

had some experience in detemiining the handwrit-

ing where the checks were said to be forged; there

-

have been one or two instances in the two years that

have come under my observation. I don't recall that

Ave ever have paid a forged check. I have passed
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u|K>ii one f()i'jj:('d check drawn upon our hank, f

think it was two years or so a.ii,-o; it was not diseov-

crrd hy nic. It simply came into my possession. I did

not give my opinion on it in court; it did not come

into conrt. I examined the signatnre and saw that

a forgery had heen committed. It was rather plain

to me without making any specific examination, I

am not well versed with reference tf) the science of

determining liandwriting, to identify the different

handwritings ; my knowledge comes principally from

the exi>erien(*e I have had, how T would compare it

myself. Wliere tlie writing is ])laced witli reference

to the hase line is not one of my rules for the exam-

ination ol' handwriting. I don't know the system

in coiuiection with the science of writing. Not to

speak of it as authority on the subject ; T do not know

as an authority of the spacing hetwccn the lettere and

the WiU'ds. One (d" Ihe things I would look at in de-

termining the similarity (d* handwi'iting would l)e

the spaces betwei'U the letters, each of the letters, as

they are ])laced. I could not say that that is a very

material rule in deterniining the sinnlarity of hand-

writing. The width of the letters certainly would

])e one of the rules. I stated before that T was not

vei-sed in iho i-ules (tf the science, but it might be an

ini))ortant rule in delei'inining the identity of hand-

writing whether the wi-iter used acute angles or

curves in making his letters. The rule I followed

was the shape of the letters. In answering Mr. Mu-

I'ane that this was the handwjiting of Mr. Whittren,
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I compared the shape of the letter ; the size of them

with reference to the other letters ; one letter might

be smaller than another ; letters might ])e shnilar in

size ; or letters might be smaller in some Avords and

relationship to each other; any peculiarity with ref-

erence to slants ; there might be some peculiar slant

of some particular letter; I don't know that I can

think of all the things that I considered, but in gen-

eral the similarity in appearance, the general appear-

ance. I could not say that I go by the similarity in

formation exclusively ; there wonld be a great man,y

things to consider. I have mentioned some of the

other things I would go by other than the similarity

of the letters. I referred to the size with reference

to each other; the slant of them, the shape, the gen-

eral characteristics were the ones I mostly called to

mind. The distance above or below the base line

might be a rule as compared with other letters. I

don't know if that is an important rule in determin-

ing the identity of handwriting. My oaati method of

foiTning my opinion is not based upon any scientific

theory or anybody's system. I should think it might

be another important rule in determining the iden-

tity of handwriting whether or not loops are used in-

stead of angles. I have never studied any authority

upon the science of handwriting. I do not recall

13assing upon a forgery l)ut once
;
perhaps I have not

seen the forgeries if there were others. In my ordi-

nary course of business I have paid checks because

of my familiarity with people's handwriting—

I
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would (U'toct the similarity from Ihc num])er ni'

cliecks that ])as?o(l, in dctormininj^- where or who it

l)el<)nged to, l)ut under no (juostion of forpjery. My
ex[>erienee is with (•()m])aring ordinary handwritinj?,

in (Ictcrniin/// the ordinary lumdwi-itinii,- of our cus-

tomers, excei^t that I liave had some signatures tliat

were written ))y (•us't<miers under various conditions

which make them vary somewhat and which require

some comparison. If a ])erson was designedly to

cliano-e an instrument, 1 sliould think one of the fii-st

things he would study would he the fonnation of the

letters which he was going to forge. 1 should judge

that it would be his endeavor to fonii them with as

nuicli similai-ity as his skill would i)ermit. I think

jjerhaps that it would be so, that the general fonna-

tion would Ijethe same to assist in concealing the fact

that a forgery had l)een connnitted. 1 think perhai)S

that would be the easiest thing for a forger to imi-

tate. The expert hand writer might then look at

those hidden defects or characteristics of handwrit-

ing other than to the gencM'al formation of the letters

to determine in dete<-ting the forgery. They might

study the peculiarities or characteristics of the hand-

writing of an individual; T don't know; 1 don't

know how ihey would go at it to study it. Taking

the letters in the lower "one-half." The letter "o"
in the lowei- one appeai-ing at a point in the first line

on Exhibit " I/'; 1 see a similarity between that ''o"

and the letter ''o" in the "one-half" appearing in

the erased ix)rtion, where erasures have l)ecn made.
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If a person was going to forge this "o" upon this

instrument, I should think they would study the for-

mation of the "o." It is similar to this "o." lean-

not say whether the letter "o" is an easy letter to imi-

tate or not; I have not had any experience in that

line. I can't say whether it is a very easy letter to

imitate or not. I observed that the "o" in the lower

"one" on the first line of Exhibit "L," and noted

this part of the "o" (indicating) in comparison with

the letter "m," extended down flush with the base

line. I note that this ''o" here (indicating) rises

considerably above the base line, so that there is a dis-

similarity of that character between the two letters.

An expert on handwriting would look and note the

existence of the characteristic of that kind in an indi-

vidual's handwriting to determine whether or not a

forger}^ had been committed; that would be one of

the things to be considered. In that respect there is

some dissimilarit.y between the letters "o." Take

the following letter "n." I note in this letter "u,"

the "n" in the first "one," on the first line, that it

made with the angles acute at the lower end. I notice

that—sharp acute angles, wliile in the lower one in

the portion of the instrument erased, the lower parts

of the letter "n" are by curves. In that regard I do

not think those letters are dissimilar. I think those

letters are similar; well, one of them is with an acute

angle and the other is not; in that respect they are

dissimilar, in that particular regard. I think an ex-

pert would take that as one point of dissimil/arity



358 Andrew Eadic ct cd.

(Tostimniiy ol' Frank 11. lliatcher.)

between those two letters. Taking the letter '"'h" in

the word 'Minlf," and (•()nii)aring it with tlie letter

**h" in the word ^'hinr' in the third line, the letter

*'h" in the word ''him" l)egins mueh farther above

the ))ase line than the letter "h" in the word "half."

It extends npward and eomes down without a l(X>p.

The letter "h" in the word "half" has a very marked

loop. T notice tliat the letter 'Mr' in the lower por-

tion has an acnte anolo, and the lower part extends

below tlic base line. \ ol)S('rve tliat it extends n])ward

(»n an acute angle very pereeptil)le, wliile tliis "li" in

the word "lialF" extends oidy to tlic base line and

extends upwar<l witli a cnrve. Witb reference to the

starting-point in the word "lialf" and the starting

point in the word "him," the starting point above

the ])ase line of the lettei- "h" is particularly dissim-

ilar. Tliat is one point upon which yon would deter-

mine the identity of handwriting, in tlie loop it is

also dissimilar, tlic looj) in the upper one is scarcely

as go<id ; the ujtpcr one is dc\oi(l of a loop, while the

lowci* one has a very marked loojt; in that regard,

also, there is a marked dissimilarity. The extension

ol' the npi»er "li" in tlie word "him," I Jiotice, ex-

tends Ik'Iow the base line, while the "h" in the word

"half" extends down only to the base line; in that

respect they are dissimilai-. ! n this letter "h," in the

woi'd "him," and this "h" in the word "half," T

think that the angle is hardly dissimilar. I notice

that thei-e is a curve there while this is an arute an-

gle here, but I do not think that is so dissimilar as
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to be marked. It is a dissimilarity. I tliink that its

dissimilarity would be another point against the

identit}^ of the two letters that an expert on handwrit-

ing would take into account. Take the next letter

"h" in the word "his," after the word "part"; that

also has an acute angle, while the lower "h" in the

word "half" has the same kind of a curve. That is

also dissimilar in that "h." Taking the letter "1"

in the word "half" before the letter "1" in the word

"place"; I see that has an acute angle, while the let-

ter "1" in the word "half" is made with a curve.

The letter "1" is generall}^ similar on this instru-

ment. I notice that the letter "1" in the Avord

"place" ends with a curve; has a marked curve. I

do not think that the letter "1" in the word "half"

has an acute angle; it has a slight curve in it. I

think that one has a slight curA'e in it; it is not an

acute angle in my opinion. It has a sort of a slight

curve, a very slight curve; I would call it more or

less of a curve; I would not call it an acute angle.

Examining the figure "2" upon Defendant's Ex-

hi])it "L," and Defendan's "K" of this same instru-

ment, right here (indicating), and that figure "2"

in 1902, 1 do not see much dissimilarity between those

two. I cannot see much dissimilarity in those two

there. There is a possibility that they were made

by the same hand, but the loop right here—as an ex-

pert on liandwriting—from a comparison of these

two, I should say that the same person did not write

tlie figure "2," contained within tlie bracket upon
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the erased jmi-tion of tlie instriiinent Exhibit "L"
of Pkintiff 's Exhibit 1, and as shown upon the pho-

tograi)h marked defendants' Exhibit K, and the fig-

ure '*2" contained in the number ''1902" next fol-

lowing the erased portion. Examining the figure

"2" contiiined in the number "1902" next following

the last number 1902 referred to in the same instru-

ment, I think there is a similarity between the "2"

eontained within the brackets upon {he erased por-

tion and the "2" in the number "1902." As an ex-

pei-t witness I would say there would ])e a question

in the identity of these two. That figure "2" is made

with i)er('ei>til)le curves and upward strokes, while

the figure "2" in the second "1902" is made oval

with the last stroke of the "2" extending along the

base line ; in that there is a marked dissimilarity ])e-

tween the two. It is such a dissimilarity tliat people

who write 2 in one way seldom write it in the other,

if wi-i1t('ii under the same conditions. T have had ex-

])erien<'e in examining papei*s called contracts and

the and flic like, which contained similar figures to

th(>se contained within the brackets, in this erased

lK)rtion ; I have seen some. 1 have o])served that ])er-

sons who make their "2's" in that form—make them

almost continually that way; particularly tlie U]>])er

stroke at the end of the 2. It is a fact that men wlio

make their "2'2" in that way seldom make a "2" <xs

contained in the brackets. An examination of the

"2's" in the diffei-ent nunibci-s with that dissimilar-

ity would leave it an open question with me ; I would
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not give my opinion on that as to whether they were

written with different hands. Possibly, if a person

were attempting to forge tliis number, trying to imi-

tate the "2" contained there, if the}^ wrote the other

13'ortion pretty fair they would possibly slip up when

it came to the "2"; a person who writes a "two" in

that way seldom writes it in an}" other, taking cer-

tain characteristics. Those characteristics are from

general observation of the letters as the}^ appear to

me from minute observation, and no technical one-

rule or art in determining the identity of handwrit-

ing. M}^ experience and knowledge has been from

practical work and following no set rules. Examining

the figure "2" in the next following line, after the

second "1902," in the wT)rd and figures "5i/L>" the

letter "2" in "5^/, Little Creek," that "2" and the

" 2 " in the brackets are dissimilar, but it is apparent

to me that it is written by the same hand. Taking

the lower "2" in the description of the Bench claim

known as the Rocky Bench opposite No. 2, on Extra

Dry, taking that figure "2" and comparing it witli

the figure "2" contained within the brackets, and

comparing these two, I should say they were not writ-

ten by the same hand. Concerning the " 2 " following

contained in the "1902," I said they were written hy

the same hand. As to the first "2" that I examined,

the first "1902" and the "2" contained within the

brackets, the erased portion, I stated that that one

was an open question, that there were some similar-

ities there ; tlie shape of the loop and tlie curve, start-
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inp: down lioio, are (juite similar; ono is a little largor,

])ut T soc a similarity thoro in the shape; there is a

similarity tlicrc. Taking tlie "2" here; instead of

being ni)\var(l, follows downward, doffering from the

othei- ''2's" some, except that in that it is a different

stroke entirely from this; this one is a straight line;

that is a niaikcdly differeni: stroke, but the two fig-

ures are somewhat siniilai-. After comparing the

"2's" which T found in the photographs, in my opin-

ion, tlicrc is no doul)t ))ut tliat tlic same man wrote

the letter ""J" witliin the l)rackets that wrote tlie

"2's'* ill tlic balniK-c of the instrument. They are

very similar here—the upi)er i)art of this ix)i-tion of

this "2" here is certainly similar and is a certain

characteristic wliicli shows that these figures—this

figure **2" here and this one here, as I stated, I be-

lieve— 1 believe T have not been asked in the erased

portion wlicrc the acid has been used; this where the

dispute is about. In wi'iting over the surface of a

])a])er in that (-ondition, it would be a little diflfieult

to make exactly the same, while in ordinary ])lanks

you conld make them tlie same, with the ordinary an-

gles and cui'N'cs. You could not, Ixn-ause the surface

of the i)aper might not be smooth. The surface of

the ])apcr in that erased portion is now a])]iarently

smooth, but at that time it miglit not have been. It

api)ears to be smooth and dry now, but at the time it

was written T do not know what condition it was in

when it was done. It lo(»ks to me as though the blur

there was caused by dampness. T do not see any-
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thing upon the rest of the instrument in the way of

a blur that would indicate dampness. I say tliat

the letter "n" is blurred. I do not see any blur on

any letter except that " n " in this instrument, unless

there should be a slight blur that I could decipher in

the two downward strokes of the "n." There might

be some others there ; it looks like the i>aper might

have been moist when this was written ; I could not

tell whether that makes any difference or not; I

would think that it would make some difference be-

tween that and in its ordinary original condition.

When the paper is very moist and you start to write

with .the pen, it don't hold the ink at all, but l)lots

right out. If there is any moisture the ink will jjlur

more or less ; it depends somewhat upon the surface of

the paper; that is something that I am not an expei't

on, however. I should say that it is the moisture in the

]3rocess of the chemicals which makes the marks upon

the paper, causes the ink to dissolve and alters the ap-

pearance of the paper. I stated that I could discern

the word "three" underneath the word "one." T

have examined these photographs before to-day. Not

ver}^ closeh^ Examining this closely, I see a line

down here (indicating on Exhibit "L"). There is

also something indistinct there that I would define

as a line parallel with that. This line right alcove

there is not entirely distinct. There appears to be an

extension of that line from above and then continuing

on down along there straight through here (indii^it-

ing)—have you a glass or something I can take ; tliat

is rather a difficult thing to follow ; have you a glass?



364 Audrrir Eadir cf aj.

(TestiiHony of Frank 11. Tliatdior.)

(Glass ])ro(lucod). Examining that under the pjlass,

that lias the ap])oarance of coming period, rather

than added to that line right under the "n" there,

l)ut there s(H'ms to be a slight break there in that line.

I think I can detect a break here (indicating).

J can't see any line running parallel with this line

here, oidy there appears to be something running

along below tlicre, following along—there does not

seem to be a word. Tliat line might be a })art of a

letter; it would appear so. That line that you see

up there not connected with the word "three" nor

]>art of tlie word "one," as it appeal's ui)on the face

of tlie insti-unient : T can see no signs of any use for

that; there would be no use for it in connection

with either the word "one" or "three," as apjx^ar

from the instrument now. T can make out fairly well

the word "tliree" there. 1 can see no use for this

line liere ( indiciUing) as a part of the word "three."

1 can make out an outline that has the apjiearance

of a ]>ortion of* a "<i": 1 don't think it is \ery dis-

tiiK't. It has tlie a]>]>earance of a ])(»rtion of a "<|."

The to]) of the "(|" a])])ears to come right here nn-

dei- tlie point of my jieiicil. That might lie ;;ny line,

the to]> line and bottom line, the top line of the let-

ter "a" following, below tlie to]> line of the letter "a"

in "half"; it is a little below the line. I don't seem

to tind a line extending down below the letter "a"

])arallel with what a]>i>ears to ])e a line of the letter

"(|." I f tliere were a line there as to wlietlKU' or not

it roiild be ,1 line of tlic letter "(f de])ends on how
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the "q" is made, or bearing doAvn upon the |)en in

making the letter, it might be made by that. I see

no other line in "q" that would corresi)ond to tliat.

It would be rather the next line of another letter, i)er-

haps. Between the letter "a" in the word "lialf"

and the "h," I see some mark, but I do not know
what it is. I should not think it was a part of tlie let-

ter "q" which I see outlined there. These appear-

ances of writing apj^earing underneath there, if it

should be writing, or evidences of writing, I should

think that it could 1je a part of the "q," this being

" a " in here, then the " r. " I do not see " r "
;
part of

the "u" is there. I do not see the "r" very plain.

If this is a "q," this line here could be no part of the

word "quarter," that I could see. I cannot make

out either that it would Ije a part of the word "lialf,"

either. Taking this second line running down

through the letter "a," if it be a line, I can see traces

of an outline. I do not know if that could

have been a line of the letter "f " as it appears

there ; it is very indistinct there ; I can't see any other

part of it. There is no indication on there that there

has been other writing on there besides the word

"quarter," or that the words "one-quarter,"

have been written there besides the "three," that

I can see. I would not like to say that I see any

other writing I could not make any letter out of

what I see there now. There has been something

there upon this mark, 1)ut nn ])art of a letter that

I can see. I don't see l!«>\v that could liave been
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tlio word "oiK'-lialf" or the word "oii('-(|iiartor,''

as shown u])oii the ('xliil)it at this time. AVhat

you have called my attention U) there could have

been a part of the "one-half," if that was a part

of aiiotliei- word. I can't see, with the naked eye,

what might l)e indistinct traces of a mark (Ui tliis side

of the "li." Examining Exhibit "L'' where you

indicate, it looks as if it might be a Idnr in the

])ai)er, but I cannot make any pail of a letter out

of it. From the appearanee under the glass, it

could not ])e any part of any letter. Just alx)ve

the "h" in the word "half," there appears to be

a mark of some kind. 1 liave looked at the letter

"'({' as designated ])y me on this Exhibit "L."

I should not think that that mark which you in-

dicate alK)ve the letter "h," could have ])een any

part of eitliei- tlie word "half" or the word "quar-

ter" written in tliere; so that mark, if it is a letter

of any kind represented thei-e, was no mark con-

nected with either the words "half" or "(piarter."

I do not know anything about erasui*es.

Question: Now, I wish you would examine this Ex-

hil>it "L," the discoloration below the line under the

woi'd "one," originally under this discoloration as it

is Jiere in tlie original exhibit (No. 1) and also upon

that Exhibit "L," and then 1 want you to state

whether or not the line of discoloration is not straight

down to the letter '*li," or does the edge of the dis-

coloi-ation extend lielow the line. State whether or

not that is a fa<'t. And 1 will add to my (piestion,
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Mr. Thatcher, if a writing were obliterated, if tlie ink

wonlcl not naturall}^ rnn to tlie edge mailing a line at

the point where it stopped, and if that line did not

start down to the lower poi'tion of the "h," as is ap-

parent there in the word "three," and if that might

not be the other line we are talking idjont, the ink

stain with the acid?

Answer: Yes, from my examination of this Exhil^it

"L," I believe that the line is down at the edge of the

stain.

The witness continning : In examining this, I would

sa}^ there appears to be a line continuing with this

"h" stroke which is the edge of this stain here, what-

ever it ma.y be. I don't know whether that is in ques-

tion or not. In passing upon handwriting I take in

the characteristics somewhat in the same way I would

in recognizing an individual. It would 1)e true in

handwriting ; take a certain characteristic by itself it

would not be possible to judge ^^dlether or not it was

a person's handwriting, unless it was a particularly

distinct one. I note the handwriting in the body of

checks in particular instances. If a check should

come into our bank, tlie body of it written in your

handwriting, and the signature in Air. Gilmore's

handwriting, I think I would notice that before pay-

ing the check.

Question : Now, would you say tliat the mark above

the letter "li," the lower ])art of the letter 'Mf' and

the up])er part of tlie letter "a'' in the word "half,"

was from the discoloration in the paper ?
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Aiiswci': I am in doubt as to whctlitM' tliat is a dis-

coloi-alioii (»r something that has hccu on tlicre.

An. I thcrciij.on .Mr. IIOWAK]^ AME8, a witness

]»ro(hi('(Ml hy the plaiiUilT in relnittal, lia\ing been

(hdy sworn, testified as follows:

(Qnestions by Mr. CJILMOUE.)

The AVITNESS.—My name is Howard iVincs; my
bnsiness or profession is l)anking; I have been asso-

ciated in the banking bnsiness here and outside about

eleven years ; I am at the present time Cashier of the

Nome Bank & Trust Oompan}^ in Nome. I was As-

sistant ^lanager of the Bank of Cape Nome; that

was what was known as the Solner bank; I was cash-

ier of the Bank of Juneau, Alaska. I was

receiving teller of the Washington National Bank,

and clearing-house clerk of the same bank. The

duties of a receiving teller are principally to receive

dejK)sits from depositors of the bank; J have held the

position of clearing-house clerk; the duties of clear-

ing house clerk are to make clearances and checking

the clearing-house checks, inspecting checks, examin-

ing checks and signatures, endorsements, etc., and

accounting; in Tact, all the waiting u])on checks, en-

doi-sements and so forth upon checks is examined and

inspected by him.

Qiiestion : Nk)w, I rom your experience in that work

for ]>('rliaj>s a <lozen years or more, are you able to

pass on pa}K'r writings, distinguishing and determin-

ing whether or not they are genuine, or making com-

paris<3ns to pass u}>on whether or not they are the
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same handwriting—do you feel competent to pass

upon that ?

Mr. COOHRilN.—Objected to as irrelevant and

immaterial.

The COURT.—Objection overruled.

To which ruling of the Oourt the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Answer: I have found it necessary to do so in a

great many instances; most occasions of that kind,

matters of that kind, have been referred to me to ex-

amine and pass upon.

The witness continuing: I have been before the

instrument a^ou hand me for inspection, a document

marked Plaintiff's Exhibit No. 1, and have examined

it carefully before.

Question: I hand you also Defendant's Exhibit

" B, " a deed which is admitted to be in the same hand-

writing as the deed which you hold in j^our hand, all

written in the same hand, with the exception of the

two words "one-half" and the figures "^/i^-" Now,

also, for your inspection, a contract and agreement

dated June 30th, 1900, which is also admitted to be in

the same handwriting; also a letter dated June 11,

1906, admitted to be in the same handwriting as the

other instruments T have shown you, marked Plain-

titf 's Exhibit No. 5, all admitted to be in the same

handwriting. We also tender you for your inspec-

tion two photographs, which counsel have agreed

shall be marked Plaintiff's Exhibits No. 1-1 and No.
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IT), wliich aiv enlargements of tlic first exhibit I

handcMl you, or a portion of it. I wish you to care-

fully inspect them as mudi as you desire before you

]iass up<ni the wi'iting, compare them carefully, the

woj-ds "one-half" and the figures "^/li" showqi in the

discoloration m the first exhibit handed you, ]\Ir.

Ames. I may state b\' way of ex^3lana1:ion that the

plaintiff alleges that the figures "Vii" '^^^^^ the words

"one-half" were originally written ''•)4" and "three-

quarters"; the defendants alleged that it was origin-

ally written, under tlie discoloration "V-i
'

^^^^'l "one-

quarter"; in tile one instance claiming that the in-

strument \vas raised; in the other that it was lowered,

and that tliis change or alteration was made in May.

190().

:Mr. (HLMORE.—I will withdraw the latter pai-f

of the statement; it is not a pai-t of the question. 1

merely stated that by way of explanation, l)ut I will

withdraAv the latter part of the question. Tlie (pies-

tion itself is the only (|uestion the jury has to pass

u])on, anyway, without the explanation.

(}. Whenever you have made a sufficient exam-

ination as to the handwi-itiiig, will you answer the

(|uestion, please?

A. Do 1 understand that it all was supposed to

ha\e been written about the same time when the alter-

ation took place?

(^. No; that is admitted to have taken place the

latter i)art «»r May, IfKH).

A. Is there an.\' admission as to wdien that took

place, as to the time 'i
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Q. That is one of the disputed questions we are

now trying before the jury, Mr. Ames.

The COURT.—No; there is no admission in the

record as to when tlie alteration toolv place. I be-

lieve it is admitted, however, that it was subsequent

to the date of the instrument, the date when it was

written.

Mr. COCHRAN.—Yes, sir.

Mr. MURANE.—That is correct; yes, sir.

A. Subsequent to the date the instrument is

dated ?

Q. Yes. All the writings which are submitted to

you are admitted to be in the same handwriting, with

the exception of the two words you are to pass upon,

and the. figures inside the brackets; you don't have

to pass upon any of the rest of it.

The COURT.—They are handed to you for the

purpose of comparison of the writing in question, in

dispute.

Q. Now, from the examination ,you have made,

Mr. Ames, are you able to state whether or not the

same person who Avrote the body of the instrument

Plaintiff's Exhibit No. 1, the deed with tlie discolora-

tion on the words "one-half and the figures ''Vii"

also—wrote both of them ?

Mr. COCHRAN.—We object to the question on the

grounds that it is incompetent, irrelevant and imma-

terial ; the witness not having qualified as an expert

upon signatures, and not as an expert in general up-

on handwriting, is not qualified to pass upon hand-

writings in general.
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The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, tlien and there excepted, which excep-

tions were allowed by the Court.

A. In my opinion, it AA^as written by the same

party who wrote the rest of the instnmient.

Q. Xow, just refer to the photographs, this one

being Phiintiff's Exhi])it No. 14; and now, after ex-

amining it, are you able to state whether you can de-

cipher any writing or any woi'd in tlie ])ackground

under the expression "VL'" within the discoloration?

Mr. COCHRAX.—That is objected to as leading.

The COURT.—Overruled.

To whicli ruling of the Court, the defendants, and

cacli of them, then and there exce])ted, which exco])-

tions were allowed l)y the Court.

Q. If so, state what word.

Mr. COCHRAN.—01)jected to as leading.

The COURT.—Objection overruled.

To which ruling of the Court the defendants then

and there eadi excepted, which exceptions were al-

lowed by the Court.

A. I see some writing in tlie paper there.

Q. AVhat words do you deci])her?

Mr. (H)CIIRAN.—That is objected to as leading.

The COUirr.—OveiTuled.
To which ruling of the Court the defendants, and

each of them, then and there exce]ited, whicli (>xce]v

tions were allowed by the Court.

The witness contimiing: First, if there had ])een

a word written under the "one," wliidi 1 believe it
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"three." Under the word "two" I can see a good

])art of some letters, ])ut no whole word. No word

that I can decii:>her. I believe I can distinguish

letters.

Question : What do you see there ?

Mr. COCHRAN.—Objected to on the same

grounds.

The COURT.—Objection overruled.

To which ruling of the C'ourt the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: I can see "q" "u" and

then tliere skips a little space, then I can see the out-

line of an "r," then quite a skip, and then what a]>

X^ears to l)e "er," right under the tail of this defect'

liere, then a finisli of an "a" and a defect. Rright in

there (indicating) under theglass, .you can see it quite

plainly imder the glass. I can see it quite distinctly

under the glass; right under the finish of the "2,"

right under the finishing stroke of the "2"—there is

an "e"—there is an "r," and then, either tliey have

jumped a space in the writing in regard to the amount

or in removing it have left a line ; and then there are

the letters "er," here, that I can just see the outline

of here, smaller, nuich smaller than the starting of

the word: the "q," "u" and "r," that T can see dis-

tinctly. These letters are much larger than the "e."

Question: Now will you just take this other deed

made on the same day l)y the same party, and ex-

amine^ the writing in that deed "one-quarter.'' and
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state wlu'tlicr oi- not there is any similarity ])etween

tlie written "oiK'-quarter" and what you can see in

I he written "three-qnai*ters" nnder the discoloration,

or so far as the word "three-qnarters" is written

there?

Answer: 4'lie only similarity I can detect, on ac-

eount of the writing—^the present writing over it—it

looks so very indistinct—is the one feature with the

two letters, wliidi T see, that I showed to the jury.

Tlie witness continuing: Here, the "er." There

seems to he the same personality in the writing of tlie

*'er" in the word "quai'ter" in the two writings, in

the furnishings of the letter. The ''(| n a r" arc prin-

ei2)ally about the same size as they are in the "quar-

ter" in this instrument, praetieally the same size as

the ''quai'ter" here. By practically the same size, 1

mean the relative size of the letters, in the word which

appears to he "one-quai'ter," in the one which has

been erased, the word "quarter," are comparatively

the aime size as they are here in the "one-quarter"

here in this instrument here. In the exhibit in ques-

tion. Plaintiff's Rxhi))it No. 1, in comparing the size

of the letters with the other "r's" and "e's," in the

same instrument; I can see only the "r"—the joinder

of the "e" and "r" api)ear to be the same. Compar-

ing the "er" with the other "er" in Exhibit No. 4,

relatively they conqtaic with the othei* letters in the

woi-d, the same; I'elatively the same.

(Question: St.ate whether or n(tt you see any words

or letters under the discoloration other than the ^'Vi"
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on Exhibit No, 1 ; any otlier words that 3^011 can see

;

and what you can see if anything; take the enlarged

l^hoto there and see if yon ean see anything on that

nndei' the discoloration?

A. Yes, I ean see a portion of a word that appears

on that enlargement to be "three"; I can see a "t"

and an "h"—yes, I can see a whole word—I can see

all of the letters of the word "three."

Q. How about the word "quarter"—can you see

that?

A. I can see a bit of the first paii: of the "([," the

])ody or a part of the "q" above the base line, and a

portion of the part l^elow the base line; the down-

stroke.

Q. Now, I direct your attention to the figures

"1/2," inside the parenthesis. Are you able to de-

cipher any of the figures in the background of the

'

'

V21
'

' or anything that looks like figures ? Referring

now to the original instrument, Plaintiff's Exhibit

No. 1?

A. There is apparently—the present figures have

been written right over something that has been writ-

ten there before.

Q. Are you able to decipher, taking the enla-rged

l)hoto, are you able to deci])her any figures in the

background ])ack of the "Vj" either with the glass

or without it?

A. No, the present writing has been placed so com-

pletely over what has been there before, it makes it

impossible for me to see what lias been done before

—
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the downstroke or the stroke starting the figure ''2,"

and the end of the "2" making the (I/2) have been

placed ahnost exactly over—yon can see where figures

begun and ended before, but the "1" has been placed

over, almost exactly over, or in such manner that you

cannot tell wliat has l>een there before.

Q. You cannot tell to state what figures have boon

on there before?

A. No, I could not attempt to state.

Q. Now, Mr. Ames, just examine the enlarged

photo (L) the words you see there "three-quarters";

are you able to state,—take the word ".three"—are

you able t^) state, fi-om the examination you have

made, wiiether they wei'c written by the same party

wlio wiYjtethe rest of the instniment or not?

Mr. COCHRAN—That is objected to as wholly

innnaterial, incompetent and irrelevant.

The COURT.—We overi-ulc the objection, 1)ut in

answering iho (|iiesti()n, you sli(»nld answer it yes or

no.

To whi<'li ruling of the Court the defendants, and

ea<'h of tliein, then and there excepted, which excej)-

tions were allowed by the Court.

The witness continuing: Well, I have not luul very

much o})portunity to exan)iiic this instrument, and

I do not know that I would like to pass upon that, but

T will do my best, and 1 v.ould say from what T hnvc

seen— I would like to have a little time to consider

this question and make a full comparison before I an-

swer. 1 would like to have tln'ce minutes—this is the



vs. J. J. Clianihers. 377

(Testimoriy of Howard Ames.)

first time I ever looked at this—I would not like to

pass an opinion upon a matter of this kind. I be-

lieve I have examined it sufficiently now to pass my

opinion upon it.

Question: State whether or not, in your opinion,

it was written by the same party who wrote the orig-

inal instrument.

Mr. COCHRAN.—We object on the ground that

the witness has not qualified as an expert upon hand-

writing having been qualified only as an expert on

signatures alone.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them then and there excepted, which excep-

tions were allowed by the Court.

Answer : I believe it was written by the same party

who wrote the body of this instrument. (Ex. "L.")

Cross-examination.

The witness continuing : I was first employed in the

banking business in Seattle, as clearance clerk and

the several duties I performed, clearance clerk, re-

mittance clerk, clearing-house clerk ; bank messenger

first ; I went in as a small boy, about sixteen years of

age, as ]>aHk messenger, and I had several duties

coupled with that such as clearing-house clerk; as

clearing-house clerk a ]iortion of my duties were to

examine signatures; to examine signatures and to

pass upon the genuineness of checks. I made a study

of writings simply as my duties in the bank made it

necessarv for me to observe these thin2:s. I was
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called \\])()U to Ix' alert and observe. Prior to that

time a part of my duties had been filing vouchers and

cliccks, ])ai>(M's, ('vcrythiug that came into the bank,

and it was necessary to observe those that had signa-

tures and th<' writing- in the instrument to determine

wliei'c to ])lacc them and to inquire where they be-

longed, what tliey were, in order to arrange them in

tlic liaidv, and in that way I became more or less fa-

milial* with handwritings, or so nnich so as was neces-

sai'y in that line of work, I would i)lace them where

ihoy belonged, by examining them and understanding

what they were, and where they properly belonged.

Those instruments liad to be passed upon by sonie-

l)ody al)le to take them and place them in their proper

places, and I did so, saw them and passed upon them

e\'ery (hiy ; tliat was a part of my duty every day, and

as I exi)ected to l)e promoted some day, I made the

habot of ol)serving closely writings and signatures

of different instruments, Hy comparing one signa-

ture with another, knowing that you will be called

u])on in a bank to ol)serve those things, and T o])served

all that 1 could, that a ycmng man in a bank, if he is

anxious to rise, 1 observed and compared those things,

as I say, and I cultivated the liabit, so to speak, of

being watchful and observant. T tried to confine my-
self to my business and to find out everything about

the business that I could associated witli tlie l)anking

])nsiness, examining signatures and in that particular

that feature of tlie l)usiness is necessary—in sonu* de-

])ai-tni('nts of it, at any rate. As messenger-] )oy and
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r-learing-house elerk, I thought I knew that work

thoroughly in the bank, so much of it as I could know

in that capacity. As clerk in the bank, part of my

duties were in the capacity of clearing-house clerk,

and as clearing-house clerk I examined signatures.

I believe that my experience as messenger-boy in the

bank helped me considerably in the knowledge of

liandwriting. I have no general rides which I have

followed in my profession of being a])le to pass upon

and being able to recognize a person's handwriting

otlier than by its general appearance. I have no rules

of any kind that I have adopted, other than just my

habits of observing in being able to pass upon and

recognize a person's handwriting and its general ap-

l)earance, in addition to the person who has not had

any experience in connection with signatures and

writing. I have not given any consideration to any

rule that I have followed. The rule I followed in de-

termining signatures was by comparison, by knowing

a genuine signature and comparing the relative for-

mation of certain letters and comparing them. I

used the comparison of the shape of the letter with an-

other, a manner in which a writer would write two

letters; the manner in which one letter would follow

anothei', comparing the same signatures made at dif-

ferent times, the general size of the letters above and

below the line; the width or distance below, the gen-

eral slope of letters—people write at different angles

—

and the spacing between the letters. Tliese are some

of the rules I follow in ()))serving and detecting liaiid-
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writing or signatures ; there might Ijo more, I con-

sidered all of those rules in ]iassing upon the genuine-

ness or nongenuineness of signatures to cheeks. The

signature to a cheek is always signed. Checks are

frequently printed or ty[>ewritten in full. Fre-

quently checks are written in other people's hand-

writing and signed ))y another person than the one

wlio wrote the check. If it should ever occur, as I

have known it to a number of times in my experience,

where there was some question, not about the signa-

ture, perhaps, but whether or not the amount in the

check had ])een raised, or wliere the check was in an-

other man's handwriting, other than the signature,

and there was some question about the check or signa-

ture being genuine, and then it made it necessary to

compare tlie difference in tlie signatures to different

checks, tlie different writings upon other checks or

other instruments. I have discovered a forgery. I

could not say just what year it was, but it was wdiile

I was with the AVashington National Bank. I didn't

make the discoveiy absolutely first, that is, I didn't

make it alone, but I was one who assisted in making
the discovery. I am unable to recall the name of the

forgery just now. I learned it was a forgery from the

general ai)pearance of the check. It was an account

we were all very familiar with in the bank, and by

looking up llic signatures cari-ied on oui' Ixxiks, which

is a feature of all banks, we found that it was a for-

gery. That is the only forgery that J can recall that

I ever discovei'cd : tliat is the oidy one that I ever per-
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sonally oibserved so far as I know. That is not the

only instance that I ever helped or ever had to com-

pare whether there was an attempted forgery. I have

seen many instances of forgeries, or where attempted

forged items have been shown to me, where forgeries

have l:>een made or attempted to be made, and J have

studied them and we have discussed the matters with

tlie other emploj^ees of the bank, and have handled

the instruments myself to endeavor to be able to pass

upon them myself. I have seen another forgery in

the same bank. AYithin about three years I was in

that bank. It -was another check. Also I have seen

a forgery of another instrument which was presented

to me. I don't recollect whose name was signed to

tJiat forgery now, it was a matter that was passed to

me for inspection. I don't recollect whose name was

forged to the other check. I don't recollect the par-

tics name now, l)ecause it has been a good manj^ years

ago. If I remember correctly I saw a check in Nome
drawn by Carlson, Ashley & Adams, or purporting to

be signed by E. D. Adams; Bob disclaimed the signa-

ture. I don't recollect who forged the signature now.

I don't think that f(n'ged check ir was passed upon

anyone. The check was brought into the bank and

was brought back with th.e vouchers by Adams, or

some one of them, after it had Ijeen tlirough the [)ank,

and Bob said it was not his check, not liis signature.

It liad i)assed through tlie l)aiik and payment had

been made upon it, but as I remember it was endorsed

bv some one. Tliere were tliree (U* four workino- in
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tlic l);nik at that time, and 1 don't know who had paid

it; there was no one who liad any knowledge of wdio

liad ])assed iijxtn the check. Four time in my life, I

Ix'licvc, i liave })assed n])on and examined instru-

ments tliat had attempted to be forgeries; four times,

tliat I i-ecoUect ; tlie rest of my experience has been in

examining genuine signatures, genuine liandwriting

known to be genuine. My experience in passing upon

insti'uments attempted to be forgeries, or known to

be forgeries, has been limited to four times in

my life, with the exceptions of examining and com-

})arisons of photographs and pictures of noted cases

that have become common before the public which I

have read in articles upon cases which have become

noted in banking institutions and been written upon,

])ei'haps. Those that I have mentioned are the only

times that have come under my personal observation

besides these pu})lications which contained the photo-

graphs or printed forgeries that I have read; those

lioiid forgeries, articles upon those celebrated bond

forgeries, I don't recollect the name. Discussions

since the forgeries were exposed, written by imita-

tion, or so-called imitation handwriting experts, ex-

])erts on handwriting, showing the original and show-

ing tlie imitations—showing the original signatures,

the names of the parties, and the signatures whose

names had been forged, and also the forgeries, draw-

ing attention to tlie different characteristics of the

writings in different ways, analyzing the writing and

drawing the attention to tlie general characteristics
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in different ways. My personal experience in hand-

ling writing that I have examined and detected for-

gery in or have had an opportunity to examine and

observe imitations of handwriting is confined to four

cases that I have now clearly in mind ; and these are

not sufficiently clear in my mind to rememlxT tlie sig-

natures that were forged, except the one whicli 1 men-

tioned, which happened within the last foui- years here

in Nome; tliat is the only one which 1 have sufficiently

clear in mind to ]je able to recall whose signature was

said to be forged. A person in forging an instrument

would naturally try to imitate the person's handwrit-

ing that they were attempting to forge in the instru-

ment. I should think, that in doing so, if there was

any stated general outlin(\ anything unusual in the

person's handwriting, they would attempt to imitate

that. I should think tliat an expert in passing upon

tlie handwriting, in determining whether or not an

instrument was forged, woidd look to those general

outlines, or the general appearance of the whole in-

strument. I don't know what they miglit look to, but

the spacing of the letters wou.ld be one of the features

that I think they would be able to employ ; would look

to the loops and h(M»j)s of one letter or a whole word,

as employed in tlic letters comprising a word with

reference to one anotlici'. That would be true with

reference to almost any woi'd, and witli reference to

the spacing of the lines—of letters with reference io

the lines—whetlier parts of a letter were arbitrarily

written above the line or lielow the base line—all those

things I wx)uld think wouM be necessaril}^ noted. The
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s])ariiii;' oi* letters in ^he s.ime words depends, how-

evei", ii])OH the eonditions ander which it is written;

you can't space perhaps regularly, if you have only a

certain space to put the words in. I have known tliat

to be the case inexaminingpeople'swritingundercer-

tain conditions. The sj^ace of the letters, the dis-

tances apart, is one of the characteristics with which

you determine the genuineness or nongenuineness of

writing. Generally the width of a letter is another

matter, whether or not they are uniform, you note in

determining the genuineness or nongenuineness of

letters, and whether they are made with loops or an-

gles or curves. Tlie width of lettei's above or below

tlic l)ase line is another important rule in determin-

ing the genuineness or nongenuineness of a writing;

one would consider, I should think, whether a certaiji

letter was habitually written above or below or close

to tlie line ; whether some greater above or below the

l)ase line, or whether they were of the same general

f'liaracter, T should think would be another important

thing to Ix' considered in arriving at the genuineness

of a signature, how a person would write ordinarily

under the same general conditions; all those things I

should think ordinarily would be taken into consid-

eration. All of those things an expert would em-

ploy in detecting whether or not a forgery had been

foniniitted, o]- in detecting a forgery, in distinguish-

ing from tlie genuine. I should think they were all

necessities in detecting forgeries. I believe all for-

geries would attemj^t to resemble the genuine. I
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can't write very well so as to resemble hands other

than my own. I am pretty arbitrary m3^self. I am
not very adept at that; not adept enough to succeed

very well and not be detected. Taking the letter " o
"

in the word "one" and (comparing it with tlie "o"

in the word "one" on the top line, the appearance

of these two is generally similar. Noting the loop

as it conies dov,'n in the next "o" written through the

base line. Now, the letter "o" in the word "one,"

in the erased portion of that instrument ; this one is

above. I noticed that. I don't think that is an in-

dication against the genuineness of this "o." The

rule with reference to the base line has generall}^ to

be considered in a person's handwriting, but when

written under the same conditions only, I should

should think, is it so important. Taking, that par-

ticular instance, as distinguished from a general

thing, if 3^ou have seen it in these other words—this

one up "there—this one up there (indicating), using

those in comparison, it would be very hard to say

which one was natural, or which one was the usual

way of writing that letter, or which one was genuine

;

no doul^t one of them was genuine, but which one

of them was genuine would be something I would

hardly like to say unless I had seen it written or

knew who wrote it, perhaps. Noting the one you

say is admitted to be genuine, and the space between

this book (indicating), this finishing loop around be-

low the base line, and comparing that one with the

one in'the first line, taking into consideration it looks
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all right—I can see no marked distinction between

tlieni. \ do not know what others might think, that

''()" in the disputed portion, I don't think would

l)oiut to the contrary of the genuineness of the "o"

in the erased i)()rtioii. 1 never considered myself as

an expert.

Question: Xow, take the letter "n" following.

You notice on this first "n" in the first line, the first

"n" in the one place here. Is that an exact "n,"

a letter like the one following? You notice that the

lower part of the first "n" is written at an angle at

the top of the <-enter stroke of t the top "n," is it

not, while the lower "n" is at an acute angle—did

\'ou notice that?

Answer: Yes, sir.

The witness continuing: I did notice the angle. I

tliink you ai'e mistaken about Uw "n" in the next

line being wi-itten witli (juite a curve. I think I can

explain that. Kight here—if it had not been erased

and the surface of the paper discolored, my impres-

sion is that it woidd show tliat angle—I am very cer-

tain tliat it would show tliat angle, 1)ut the pen in

Cro.\eling over the surface, it encountered something

•n the ink—the ink miglit not be dry over it, so that

there is quite a blot there, or a little blot there which
I detect there which at a long distance looks like it

might possibly he a curve. It ndght possibly have
Ik'cii made tlicrc when the paper was made, before it

was written on at all; it might l)e a defect in tlie

paper, or it may have been written on when the paper
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was damp. I think the surface of the paper is af-

ferted. Just at this point—the jury can see it pos-

sil)Iy as well as I ean. Where the stains are; it ap-

pears there as if the surface of the paper was not

as smooth as it is wdiere it has not been tampered with.

Question: And that is the way you account for

the curvature in the bottom part of the ^'n" at that

point, of the "n" in this lower "n" in this word

"one"'?

Answer: There is a little blot there at th/at point

as though there had been something across on this

discolored portion here.

Q. Over the '^n"?

A. Tlie first blot you see there as if some one had

wi'itten while the paper was damp on there, or some-

thing which showed that the pen didn't work well

there. You take this line here down to this point, you

will find that it makes as great an angle here as

this; this may have been caused by the blot in the

ink there. You will notice that it started both above

and below this line here which has a tendency to

make it look like a curve. I think that is not a curve.

I think that would be the same stroke as near as one

could make the same stroke. I have examined the

letter "h" in the lower line. I notice here, right at

tlic point where the "h" starts, it is considerably

above the l)ase line. The pen had started in wdth a

stroe nearer the base line at least half an inch. I

noticed that and I took that into consideration, cer-

stroke nearer the luxse line at least half an inch. I
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took that into consideration, I also noticed that the

party in making this "h" runs up here (indicating)

comes down a bit, making a bit of a curve with the

pen, not an angle at that point, and then in the finish-

ing of that upward stroke, finished with an angle

and no loop. Holding it under the glass, it is not

an acute angle in the "h" above; it is not an oblique

angle; that is, in the absolute finishing of the up-

stroke; then it comes down to the downstroke in the

same—from that point they are the same.

Question: Now, that compares favorably, I pre-

sume, tr with the loops in the "h" in that portion

of the erasure, does it? That is one of the marks

of similarity by which you determine these "h's"

were made by identically the same party, I presume ?

Answer: No. You don't from me—I have told

you nothing of the kind. I will not admit that.

Q. All I'iglit tlien, all riglit then. Noav take the

letter, this part of tlie "h" here, tlie lower part of

the "h"; that upward stroke in the finish of the

''h"; then the long downward stroke; that is as acute

an angle as one could well draw it, is it not? That
is not a curve and there is no })lot there either"?

A. No, I don't see any ; there is more of an angle

—there is more of an angle than there is in this, that

is true.

The Avitness continuing: That is one important
point b}' which an ex])crt on handwriting would de-

termine whether it Avas genuine or nongenuine hand-

writing. Yes, that might be a point to take into con-
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sideration. It was all taken into consideration. I

don't recollect any particular article that went into

detail al)out tliat particular point.

Question : Now, just examine this instrument, De-

fendants' Exhibit No. 15. Now, compare the figures,

the lower "^/>", in the erased portion. Now, do you

notice the "2" contained within the brackets.

A. Yes.

0. Following down 1, 2, 3, 4 lines below and no-

tice the ''2" at the beginning of the 4th line?

A. Yes, it is very dissimilar.

The witness continuing: There is some question in

my opinion whether that "2" was made by the same

hand as the "2" in the brackets. Taking the par-

ticular "2" in the figures in question, I would say

that there might be some doubt as to whether the

other figures in the erased portion were made by the

same hand, but taking the figures in the other photo-

graph, I woidd say that that one was very much
nearer like this one, and so I think that possibly it

was made by the same hand. As to whether the fig-

ure "2" in that instrument and the figure "2" inside

the l)rackets being made b}^ the same hand, I should

want to examine more of his writing, and com^iare

witli this more accurately, before I would pass an

opinion ii])on tliat. From tlio ])hotograph, I cannot

compare the two in them as mucli as I would wisli

before expressing an o])inion. T don't consider my-

self an expert on handwriting. 1 am not enough

enough of an expert on handwriting to do that anyway

now. From my common sense and discernment, the
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general ap])earanee of it would ])e alike. I do not

think that m,y possitions of tmst in banking-houses,

as counting-house elerk, messenger-boy, and so forth,

have qualified me, from that experience, to pass very

readily u]jon such isolated portions of a handwrit-

ing as in this instance. I should not want to give an

opinion until T had had considerable experience and

had made considerable tests. Under my employ-

ment in a bank I would not care to pass upon a signa-

ture without more careful examination than I have

given to this matter here. I would not want to say

that my (common sense tells me that these two figures

to which you have last directed my attention are so

dissimilar as to indicate conclusively that they are

not in the same handwriting.

Question: Now, you notice between the end of the

"2," where it is shown in the brackets, in this man-

ner, where it is made like that—you have noticed the

other "2" like that—3'ou have noticed the same thing

in making the figure "2," in lliat way before, have

you not?

Answer: Yes, sir, 1 luive seen that.

Q. Now, have you noticed that when a ])ai'ty

makes a "2" like that, he invariably makes it like

that, and never writes a "2'' like tliis one?

The witness continuing: That is a very unusual

thing. I have seen exceptions but those things are

unusual, in ordinary writing. When a man is fol-

lowing his ordinary handwriting and makes a *'2"

like that, he most always makes his letter like that,

when he is following his usual hand ; that is a custom
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lie will usually follow. It is very unusual for him to

diange unless he is ])articular and wants to change

his stroke for some reasons. It is very imusual and

extraordinary for him to change his manner of mak-

ing a letter in liis ordinary handwriting. Comparing

these two letters, the one in the impaired instrument

and the one on the fourth line lielow the erasure in the

same instrument, I would say as an expert that both

Avere made by the same hand; confining yourself in

your comparison with those two letters alone, I would

say it would be very unusual. It would be a very un-

usual thing to dro]) down two lines in writing the

same instrument. Looking at the "2's" in the 1902

instrument, and comparing it with the "2" in the

])rackets, that is coming a little bit closer there, but

it changes considerably too ; it changes considerably.

There is the same dissimilarity between the "2" in

the brackets, the "2" in the "1902," as there is in the

"2" in the bracket in the first "1902." Following tlie

"2" in the "1902," there is nothing similar there.

There is not anything similar where the "5-1/2" ap-

pears in this. In this one at the bottom the u])ward

stroke is ^/»usually eliminated; tlie upward stroke in

the figure "2."

Question: Now, that is a chronic .characteristic

in a i)erson's handwriting—he writes it always that

same Avay, does he not, when he writes it that way

originally, and especially in the figure "2" is it not?

Answer: AYell, let me take that glass a minute,

will you*?
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Q. In takino^ an_y character of figures or letters

of people who write that way, nearly always makinsj

a "2" downwards, with a downward then tliis pecu-

liar upward stroke, it usually takes that same ten-

dency, does it not? A. Yes, I believe it does.

Q. Now, is it not a characteristic of a person's

handwriting-, where they make a "2" in that way,

that after four or five years, if it is made the same

way, that it has then become a characteristic of a per-

son's handwriting, and they alwa.vs make it the same

way, do they not. A. Yes, as a rule.

The witness continuing: That is, the onl,y "2"

on that paper that has taken the upward stroke in

that manner is that figure "2" (indicating). I was

able to discern "3/4" under the letter "1," that is, I

was able to discern what I took to be a " 3 " under the

letters spelling the word "one". I can see traces of

a double "e" out there and down tliere and there (in-

dicating).

(Q) You notice that extending down over the let-

ter "u" something appearing to be a "u," continuing

that stroke over there ? Do you notice that ?

(A) Do you mean the erasures down below the

line?

(Q) Yes, continuing that stroke down—now, just

examine this one (Ex. "L"); see if the letter "h"
that you say runs below there, what is joined to that

after it runs below the line; what is joined to that

after it runs below the line; is it either the letter "h"
or the figure "3"; see if you can see that running l)e-

low the line ?



vs. J. J. Chamhers. 393

(Testimon_y of Howard Ames.)

A. No, I see nothing only what seems to })e tlio

line of demarcation between the discolored portion

and the uncolored portion of the paper.

The witness continninoj: That is what it is. I

think that is the line of demarcation down licro?

(Ex. 1.) I see traces of a line that is shown as ex-

tending below the line here. Yon mean where the inlv

is here? I don't see traces of that line following-

down here. I don't see that line the width of botli

lines following down the line of demarcation. I don't

see that. It might be a line where the ink is. I don 't

believe there is as much indication of a line on tliat in-

strument lying along the line of demarcation as tliero

is there. I have had a good deal of experience with

this stuff that has been used upon this, or that I ])e-

lieve to have been used upon this, and I notice the

same feature with this that 'there is generally with the

use. Many times the paper is affected, and always

ap]3ears—^afteir a time elapses, a certain intei'val of

time—I don't know just how long it has to be, l)ut

you can always see ithis discoloration coming out. F

think the discoloration is due to the time and the

action of the acid upon the chemi<*al in the ink. I

have never used this chemical upon this white surface

imless there is something practi(^ally the same as this

discoloration comes out upon the surface of the ])aixu'

after a certain time has elapsed. The chemical itself

seems to be perfectly eliminated, but sometliing tliat

is in the com])ou]Kl of the ink seems to become alfect-

ed. I have used two acids and tliey make tlie same

identical mark, l)nt unless there is tlie ink there lirst,
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tlioi'o soems to 1)0 no disfoloration tliore at all, so T

have decided that it is the action of the aeids upon the

cliemicals in tlie iids. 1 don't laiow wliat tlie two

aeids eontained in this eraser are ; T simply know tliat

theve are two liquids which I took to he acids; T nevei-

took tlie tr()ul)Ie to ascertain what they were ; I simply

used them according' to directions upon certain oc-

casions, under similar conditions and I noticed there

was always a certain discoloration appeared upon the

pa])er after a time. I presume oxalic acid is used;

r don't know. Tlie acid and the alkali used to^-ether

might not discolor the ])aper. I am not experienced

in the use of the chemicals ; I simply followed instruc-

tions but T could not say whether that was what made

the discoloration or not ; I don't know. T don 't think

1 ever tried to use an alkali to take out a alkali. T

don't like to use the stuff because it does discolor the

paper; I have ne^'er tried to use it only to use the two

of them together, and I find that it stains the surface

of the ])a])ei', tends to a discoloration of the paper.

Taking this enlarged photo, Exhibit "K," I think

T can discern a "<|" underneath the "li" and "a" fol-

lowing tlie "li" very i:)lainly. 1 can see a "f|" and a

space, and an "a "and an"r,'*ou this one tliat I could

not distinguish on Ihe larger one ; 1 can see the outline

on there which looks very nuicli like the l'etters"er"

and"e"and an"r." Examining ExliibifK," under-

neath that "f" or in the vicinity of tlie "f," I would

not a!ttem])t to say tliat I see any writing under there.

I should not say that it had the a])pearance of there

ha\'ing been some writing there. I should say that



vs. J. J. Chambers. 395

(Testimony of Howard Ames.)

that was where the fluid ink eraser—the ]:)oints where

the eraser, when pushed out of position with the

glass ;—wlien I used to apply it I always noticed that

as soon as the ink become displaced and disappears,

you will find the surface, the outer edge of the erasure

Is more prominent than under tlie letters themselves.

That is not universally true, but that has always been

my observation of it. I have never attempted to

make any experiments with it except in actual prac-

tice. Observing these marks above the letter "a"

between the letter "a" and "h," well, that is where it

is very clear that there is a ]3ortion above the base line

of the letter "q." That don't seem to be connected

with anything those marks above that; if the 1 ette j^s

were connected with an^//thing, it would l)e about the

l)a8e line; every letter starts, as a rule, from the base

line. I don't think that that could be a part of the

"quarter." It does not appear to l)e connected in

any wa.v. It a]3pears to be something. There may
have been a mark in there apparently not connected

with anything ; it is not connected with any letter fol-

lowing that I can see, nor with any letter before. I

don't think that it is writing or has been writing, the

marks that we see there; it is not a ])en-mark, or ])vu

and ink, I don't think. On this line right below that,

I do not think it could be a blot; it might be. It

might be something ; it a])pears to me to be the edge

—

just something that is due—I don't know what ink

they employed that would have the effect of making
a mark like that there. I say there is a mark there

that could not ])c the blot of the pen—it looks as if it
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mi^£>lit be something like a lilot, or the edge of* the

moisture, or there irs somethino- written while there

was moisture there. It does not look like a figure or

a letter or anything else; looks as if it just happened

to 1)e like you see in some instruments, w^here there

was a poor ])lafe in tlie ])a])er, or like someone had

written something in there, or started to and that

there had been something drop]:)ed on it l^^efore it w^as

dry, and the moisture had left a stain ; I could not

say what it is ; all I eould say is that there seems to

1)e something there that I did not see in the instru-

ment when I examined the instrument before. I

don't remember seeing it when I looked at it the first

time. Here it is. As 1 recall, when I saw it in ^h\

Gilmore's office, and I saw no mark there then, and

I see no reason why I should ha^•e overlooked it at

that time, or why it should be there. Tt is a peculiar

line above there, quite a bit higher than the words

"one-half." T am prett?/ sure that that mark was

not th'ore when I looked at it before. The instrument

when I first saw it, was in Mr, Gilmore's office. T

don't remember of seeing this mark when I saw it in

Mr. Gilmore's office; of course I didn't examine it

\Try miinitely tliere. I am speaking now with I'efcr-

ence to this line above the letter "a" and between the

letter "a" and "h." That line does not seem to be

connected with the W(n'd "rinarter." You can see

here—yon can't see it on this one. I could not seem

to lo(^ate that line before—it looks just about the same
—you will noticeuparound the edge in there if you will

examine this with the naked eve, von will see somethino-
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ill there, starting above these letters here and strinsj-

iiig along right here about the top of the "h" you can

see something in there, can't you? It does not seem

to have an^^thing to do with the relative positions of

the letter certainly, but it looks like just a mark—not

like a letter, but just a mark—don't look like a ])en-

mark at all to me—you can see it with the naked eye.

It looks like someone had dropped something on tlie

paper, possibl.y. I don't think it is constructed like

tlie rest of these marks down here. In fact, these

pen-marks have a very different appearance to me;

it looks like it might ha^^'e been a demarcation in

the paper from something having been dropped on it.

It might have been that it was pen writing originally,

Ijut had been completely taken out and the words

"three-quarters" written over it, there might have

been some traces of the former writing left there. I

have never been able to get the use of acids and iidc

erasers down to so fine a ]3oint as to l)e able to com-

]>letely obliterate it, or i^irtially. I have tried, but

whenever I have ti'ied it leaves a yellow mark which

you can still see there. In my experience it will come

back there in old Avritings or old records; in my ex-

])ierience it always leaves some traces, some yellow

stains. It may not for years, when >'ou first use it,

it will entirely obliterate everything, but afterwards

it shows u]). I don't think that the acid discolors it.

It cannot be the acid alone, but the presence of the

ink, with the finid in the eraser, is my theory, that

makes the discoloi-ation. J don't know that I know
that it is the alkali that discolors. I \\i\\(.^ used them
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l)()tli, the cumiiioii Huid ink eraser, as it conies, usually

the two, as I understand, fluids used in connection.

I liave used them ))oth to^-ether; I don't know one

from the other.

Redirect Examination.

Question: Now, just take the original deed and

state whether or not you see such a defect or such a

mark as is shown over tliis letter "h" on this ])]ioto-

graph Plaintiff's Exhibit No. 1-1.

(Questions by ^^Ir. GILMORE.)
Answer: Not to the naked eye; tliere is none that

I (*an see with the naked eye.

And thereu])on Mr. W. L. COLLIER was recalled

as a witness in rebuttal by the ])laintiff, and testified

as follows

:

(Question by .Mr. GILMORE.)
The witnicss continuing: You will notice, by

referring to the notes of yesterday, that I have

somewhat contradicted m,yself in answering the

question Judge Moore asked me, and I would

like to explain th-di. Judge Moore asked me if

there liad been, if it looked to me as though

more acid liad been a})])lied to one ])ortion than

to the rest of it. I have examined it with a

ghiss, and if 1 may, 1 would like to make an explana-

tion of my answer to that question. I have exam-

ined flic i)liotogra])hs and the pai)er itself, and as T

uiKh'rstaiid tlic (|uestion, wliat gave the surface of

the i)aiK'r the a])pearance, as though more acid had

been used, if it might not look so. And yesterday I
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also stated that in my opinion it had not l)een altered

more than once, because the second alteration would

discolor different, and I want to make an explana-

tion of that also. Tlie question of the Coui-t was, was

more acid used upon the word "one" than upon the

balance of the surface of the disputed portion, and

that it went only to the top of the "f "; that is, what

I had reference to when Judge Moore asked the

question. You asked tlie question. Judge, if more

acid was used upon the word "one" as appeared from

the surface of the ]Daper than on any other portion

of the instrument, within the brackets. I didn't

clearly understand your 'ciuestion at the time, but

when I thought of it afterwards I thought I had con-

tradicted myself. It was a matter of a word ov two.

I said that I thought more acid had been used; T

wanted to cover the ground within the brackets and

not on the entire surface .of the paper. I gave the

theory that it was necessary that more acid l)e put on

there than covering the whole pai^er, and when Judge

Moore asked me the ((uestion, I didn't ]>ut it as

clearly as I wanted to. 1 just wanted to ex])lain a

little more thoroughly

Cross-examination.

((Questions by Mr. COCHRAN.)
The discrepancy in yestei-day's record occurred

to me Just shortly aftei" I went off the stand;

not long after I went off the stand. I didn't ex-

]»lain it tlien because it didn't occur to me. This

noon I talked with Dr. Chamliers. It occurred to

me then, but it had occurred to me before that
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and T went and talked with Mr. Murane. I ranie

n]) to make my explanation before I talked with

Dr. Chambers, Init I could not because ^Ir. Thatclier

was then on the stand. It occurred to me soon after

I went off the stand, althoui;h it seemed perfectly

plain to me at the time, when I got to thinking over

the matter I thought I had not made it as clear as I

should have, and when I Avent home, 1 Avent then and

spoke to Mr. Murane.

Question: You ansAvered plain and unrjualiliedly

Judge Moore, that in your opinion there had ])een

more acid used upon the AA^ord "one" than upon the

rest of the paper? Did you not?

Answer: Not OA'er that particular portion, I

didn't intend to say, not over the entire surface; that

Avas Avhat I wanted to say.

Q. That didn't occnr to you until you went and

talked it over Avitli Chambers, did it?

A. Yes, sir.

The Avitness continuing: I never talked to Mr.

Gilmore about it at all. I never said a Avord about

it to Mr. Gilmore. I did not read over or have read

OA-er m.y testimony of yesterday. I told Mr. Murane

that I Avished to go on the stand again. I did not

tell liini al)out Dr. Chambers having spoken to me
about it ; T Avas talking to him at the time Dr. Cham-

bers came in and made mention of it.

Redirect Examination.

(Questions by Mr. GILMOKE.)
At the time I Avas talking Avith Mr. Murane and

Mr. Chambers, I had just stated to them before that,
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and I came back to tlie courtroom, but Mr. Thatcher

was on the stand at the time, because I stopped in the

library there, and wliile 1 was in there Mr.

called me into the Marshal's office and s])oke to me

al)out a matter, and tlien I went down and I tl]oii,u,"]it

they would call me up at>ain wlienever the matter

came u]). T liave not seen you, this is the tirst time I

have seen you. I have not talked with Judge Murane

at all.

Recross-examination.

(Questions by Mr. COCHRAN.)
Dr. Chambers didn't tell me that Gilmore had sent

him to see me. He didn't tell me to go up to Gil-

more 's office, that Mr. Gilmore wanted to see me. He

didn't tell me Gilmore had sent him to have a talk

with me about my testimon}^

Whereupon Mr. EDDIE BREEN was recalled as

a witness on behalf of the plaintiff, and testified as

follows

:

(Questions by Mr. GILMORE.)
The WITNESS.—I was to make out a statement

of the mechanical items, machinery, building-—

I

have that statement made out. In going through the

papers and books in making out this statement, I

found that there were items of machinery not used

on the claim, according to the books we had finally

had taken over to another claim where they an^ now

being used and no record made of it whatever, and

so I have gone over it again and have taken out what-

ever I could find there. The larger items and what
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they amount to are as follows: Boilei', eiglit hundred

dollars; stack, seventy-one fift\'; steam whistle, ten

dollars; engine, five hundred dollars; self-dnm])er,

tw^o hundred and seventy-five; dump bucket, sixty-

five dollars; that is all. The total amount is seven-

teen hundred and twenty-one dollars and fifty cents.

I did not understand that I was to ascertain what

time the mine was shut down; I think it was about

six weeks. I said yesterday I thought about six

or seven weeks, tliat was about right. I found no

credit for any machinery that was removed from tlie

claim; nothing has been charged that has been re-

moved. I do not know whether or not any has been

removed. I didn't understand that any of the stuff

that had Ijeen reuioved had been charged. I could

not tell anything tliat has gone to another claim from

these books. I gave you yesterday as ' charged as

part of the expenses thirty-two thousand dollars;

charged in tlie general settlement. I liave no record

in any of my liooks of any machinery that has Ijeen

removed.

(By Mr. ORTON.)
There was a good deal of mac]iiuc]'>- that was used

upon the claim that I have not enumerated; just the

larger items, were all tliat was called for. There

were some items of machinery that were simply

taken over to another claim to be returned. Those
items are not charged on here at all but were trans-

ferred over to some of the other claims. They were
taken over there as a matter of protection. This
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does not contain the other hoists and boilers, pump
and l)n('kets and so forth. I stated one hoiler, one

engine, a self-dumper and ])umi) and buckets on this

list, I l)elieve, and some few minor items. T don't

know anythino- al)out the matter of other machinery

l)eing removed. I don't know anything a-bout 'it

after the machinery earner in. I only know what I

was told that some of the macliinery they were not

using when the mine was shut down, as a matter of

precaution, was removed. There is one engine

charged. There Avere not other boilers, engines,

hoists, buckets and apparatus that were not charged

at all, not according to the record on the books. In

fact, all of the other items of machinery and things

of that character that Mr. Murane called for are car-

ried in another book. Of course, fittings and tools

and that sort of thing, we would (^all them the small

items that are not carried in this book at all. I mean

fittings such as were used in operating that Avork out

there, used in the regular work of mining. The total

amount of the items of expense I have here is seven-

teen hundred and twenty-one dollars and fifty cents.

(Questions by Mr. GILMOEE.)
The witness continuing: That is not two thou-

sand dollars worth of machinery shown on these

books. There is another book.
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ANniei'eiipon Mr. E. ORIM^I, a witness 1)1'(k1ii('C'(1

on l)ohalf of the plaintiff, in rebuttal, having been

(Inly .sworn, testified as follows:

(Questions by Mr. GILMORE.)
The AVITNESS.—My name is E. Grimm; at tlie

j)resent time I am the principal of the Nome Pul)lic

School; I held a professorshi}) in the State Agricul-

tural College in Oregon for about seven years, at

Corvallis. I was instructor of agriculture and the

relative studies of chemistry and botany; the

sciences. I am also an attorney of this bar and of

the Oregon bar. I have taken a legal education as

well as a collegiate. By reason of my professional

duties I have examined a great many writings, not

in a critical way for the purpose of determining their

correctness or anything of that kind, l)ut I of course

Jiave a great man,y writings come under hy observa-

tion. I have examined a great many writings, not

very extensive, perhaps, very extensive commiuiica-

tions, I should say. I doubt whether I am qualified

to give an expert opinion. I was at one time direc-

tor in the Government Experiment Station, and I'e-

ceived a great many communications, ])ractically by

the bushel; a great deal written ; In Oregon. I have

not begun my duties as ])rinci])al of the Nome school

as yet, not until school begins next month. As ])rin-

cipal, in examinations, I am su])])osed to look over

their papers more or less. When 1 was a professor

at Corvallis, I examined the examination writings of

a great many students.
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Question : Now, Professor, I offer you some ex-

hibits here for your inspection and to make an exam-

ination of them ]:)reliminary to my question. Here
is Plaintiff's Exlii})it No. 1. Your attention is di-

rected to the discoloration here i]i tlie instrument

which you will he required to ])ass ui)on. I would

like you to examine that closely, if you will, and so

that you will lie able to understand my question, I

Avill state that this part here, in words "one-half"

and in figures ^^Y/'; the same part here in this in-

strument which I next hand you, Defendants' Ex-

hibit "B," which is admitted to be in the same hand-

writing, as the instrument which you hold in your

hand. Plaintiff's Exhibit No. 1; also Defendants'

Exhibit "A"—
Mr. ORTON.—Defendants object to the question

being propounded by plaintiff' 's counsel for the rea-

son that the witness has not as yet shown the proper

qualification to testify as an expert; he has not

shown himself to be an expert and it is taking uj) un-

necessary time to propound tliese (lucstions until

such qualifications are shown.

The COURT.—I think you had better qualify him

a little further, if 3^ou can.

The witness continuing: I hardly think, as an

attorney, 1 have had occasion to examine ]>a]~)ers to

see whether they were genuine or false; so in as im-

portant a matter as this before me, if there was any

question in ]jarticular as to the signature to a writing

I liave not made an examination of writings in in-

struments or papers for the purpose of seeing who
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wrote them, to determine who wrote them where the

signature was absent; I recall nothing of that kind

in wry experience. I have had experience in tlic ex-

amination of numbers of papers. I don't recall at

any time in any of my work that I have ever been

called upon to make any nice distinctions as to

whether the}^ were genuine or not. 1 don't mean

that often in my own work where I would be al)le to

say that I was able to decide upon a point, or deter-

mine from my own information even that there had

been a forgery, or anything of that sort, is what I

meant to answer. I have made a study of handwrit-

ing for a good many years. I have not read books,

works ujwn the subject, essaj^s, not particularly. In

my connection Avith the education of higher classes,

I haA^e had to examine a great manv essavs written

by the students, however, and from that experience

in that line, have passed upon a great many writings.

I can't say that I have ever read essays on the sub-

ject of handwriting. I have examined the first in-

strument you passed to me for the purpose of com-

paring the writing; I have examined tlie photo-

graphs as well; I have seen them l^efore. T liave

compared them for the puryjose of distinguisliing

whether oi- mA certain writings wei'c wi'itten ])y the

same party.

I stated that I was a teacher of chemistry in the

State Agricultural College of Oregon, and I claim to

be somewhat familiar with it. T have made a study

of the subject. I have had more or less experience

with acids ; have seen their effects upon paper. I



vs. J. J. Chambers. 407

(Testimony of E. Grimm.)

taui^ht chemistry here in the schools in Nome; that

was one of my l^ranches.

Qnestion: I now hand yon Plaintiff's Exhibit No.

1. Yon will notice the discoloration there, and also

for reference, two photographs, to which T direct

3^onr attention, now hanging on the wall. Yon r-an

either ha^^e them taken down off the wall or go over

to them and examine them 'before I ask yon any fnr-

ther qnestion. Have yon seen them now?

The witness continning: I have not carefully

examined them; no. I have seen them before to-day

I examined them very casnally.

Question: From your examination of Plain-

tiff's Exhibit No. 1, Avhich yon hold in yonr hand.

Professor, are yon able to state whether more than

one erasure has ever been made by an acid there ?

Mr. ORTON.—Yon mean by tliat whether acid has

l)een applied more than once.

The WITNESS.—I understand you.

Mr. ORTON.—AVe object to the question on the

grounds of its being irrelevant, incompetent and im-

material, and the witness has not shown himself com-

petent to testify to that fact as 3^et.

The COURT.—I think he is qualified, but you uiay

examine him further if yon w^ish.

To which I'uling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: In my opiui(ni, there has

been but one. Only one application of the acid

—

there may liave been more than one ai)plication of
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the acid, but I would think that there has been but

one writing attempted to bo removed hy tlie chemi-

cal. One erasure.

Question: Now just look at the photo T show you,

Defendants' Exhibit "L" and Plaintiff's Exhibit

No. 14; also take Plaintiff's Exhibit No. 15; Defend-

ants' Exhibit "K," and examine that part of the

instrument which show\s a discoloration—just turn it

around towards the jury, also. Now, referring to

that part of the disocoloration below the letter "o"

—

beneatli tlic letter "o" in the word "one," which I

wisli you to make an examination of, and state to the

jury whether or not there is more than one line sliowu

there ?

Answer: There ap|)ears to be two.

Q. Then can j^ou explain, referring now to the

one—refei'ring to the apparent line here on the right;

liaud side, can you explain to the jury wliat makes

that on that deed, what caused that in your ojjinion.

That is the line Mr. Fink discovered. Can you state

what, in your oj^inion, caused that second line?

A. Let me see it in tho original papei'.

Mr. ORTON.—I suppose that it was tlie photog-

ra])her tluit caused tlic line to be there. I don't

think tliat a ])roper subject of exjiert testimony, and

object to it on the grounds that it is iurom])etent, ir-

relevant and immaterial.

The COURT.—Overruled.

To wliirh ruling of the Court the defendants, and

eacli of them, then and there excepted, which excep-

tions were allowed by the Court.
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Qoiestion : Can yon state what pnt that line on

there ?

Mr. ORTON.—01).jeeted to as irrelevant, incom-

petent and immaterial, and not a ])roper snb.jer-t for

expert testimony.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

A. The lines there are nndonbtedly caused l)y tlie

same thing that caused iho line—that caused tlie im-

pression of a line underneath the "one-half"; it is

an iron stain caused by a mark being there, or else

being carried hy the decomposition of tlie ink; it

may have been carried ])y the moisture, or either

cause may have made an ink mark there. It is not

the result of an ink stain ; it may have been carried

l)y the ])en, or it may have been carried in solution

througli the paper.

Q. Could have been carried l)y the acid?

Mr. ORTON.—Objected to on l)ehalf of tlu> de-

fendants, that it is leading. Also immaterial and

incompetent, and not a ])ro])er sul)ject for c\'])crt

testimony.

The COURT.—0])jection overruled.

To wdiich ruling of the Court the defendants, and

each of them, then and tliere excepted, which exce])-

tions were allowcMl l)y tlie Court.

Answer: To be exact in words, tliose mai'ks were

carried l)v tlie ink while in solution with an acid.
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wliilo flic acid itself does not contain any matter to

canse a stain, perhaps of itself, yet the stains are

caused by the decomposition of the inlc in the chemical

compound whicli comes in contact witli tlie ink, the

chemicals which are applied. The (diemicals them-

selves wliic]i are applied practically carry no stains;

the stain comes ])y the chemical changes in an ink,

by the decomposition of the iron in the ink, it causes

the reddish l)rown stain, the peroxide of iron.

Q. The iron is an element of the ink ?

A. It is an element of all inks that we usually

use ; whether or not we have anr/line inks or not ; there

is usually a mixture of water in all aniline inks, but

iron composes most all of the inks in use, aniline as

weil as other inks.

Q. Now, referring to the distinctness of the line,

the line which T directed your attention to particu-

larly, can you state whether that line shows there,

wlien that line was made with reference to the

clianged deed, wlien tlie discoloration of the acid was

a])plied?

Mr. OIvTON.—Objected to as incomx^etent, irrele-

vant and immaterial, and not a proper subject for

expert testimony, and also because he has not 3^et

(jualified to answer as to the age of stains.

The COURT.—Overruled.
To wliicli ruling of the Court the defendants, and

each of them, then and there excepted, wliich excep-

tions were allowed by the Court.

A. Tt seems to l)e without the discoloration.

Along the Ijorder of tlie discoloration.
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The witness continuing: Taking the other i)hoto-

graph, No. 14, I think it is as plainly visible on that

as on this one; with reference to the outer edge of

the acid discoloration; it seems to extend along the

edge, the outer edge of the discoloration.

Question : Are you able to tell, from an examina-

tion of these instruments, when the acid was applied

;

in other words, the age of this discoloration?

Mr. ORTON.—Same objections.

The COURT.—Overruled; he can answer that by

yes or no.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed ])y the Court.

Answer: No, I don't think I could attempt to do

that.

The witness continuing: Examining the original

Exhibit No. 1, and these photos, I woidd not think

that the brackets or parantheses enclosing the words

and figures "one-half" have been removed by acids;

I think they have been removed. I think that acids

or some chemical has l^een applied to that upper

portion of the brackets. I have no interest whatever

in this lawsuit.

Cross-examination.

(Questions by Mr. ORTON.)
(Paper handed witness.)

The WITNESS.—Looking at the piece of paper

wliich you hand me, I see no appearaiK-e tliere of an

ink mark on tliat, l)ut I see where pi'o]Kd)ly there has
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been some kind of a liqnid lias l)een applied to that

paper. I do not see the appearance of any adds. I

see no appearance of any iron stain from the ink or

solution.

Mr. OIvTON.—T will just ask to have this paper

marked as an exhi])it on behalf of the defendants for

identification.

(Paper referred to marked for identification De-

fendants' Exhibit "N.")

The witness continuing: I have not had much ex-

perience in seeing or removing ink stains from paper

by chemicals. I have had none Avhatever.

Mr. ORTON.—Now, I move to strike out all the

testimony of this witness ; it seems that he never has

had an}^ experience whatever with having removed

ink stains from paper at all.

The COURT.—Motion overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions wore allowed by the Court.

The witness continuing: T never tried to do it my-

self. T don't know particularly much about it, no, I

know about ink, and of course, in the general study

of chemistry, I have a knowledge of the elements

generally of inks. I understand the various elements.

I don't know that there are any chemicals which will

absolutely take out all of the writing with ink from

paper. I will have to modify that. If, after the ink

has had time to become thoroughly oxidized, which

it is intended that ink should, especially inks with
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iron coloring, red, blue, black—they are only partially

oxidized in the bottle, when applied to the paper then

they are what Ave call oxidized, or what we call

protoxide of iron, which is soluble, ver}^ solu])le, nuich

more so than peroxide, and if they have ]K>en upon

the paper any considerable leng-th of time, it A^(»^l(l

be, it could not be extracted except with great diffi-

culty, and it would be almost impossi]:)le to extract

them after they have reached the peroxide state, with-

out leaving some stain or line on the paj^er, and the

longer they stood upon the paper the more it becomes

what we call the basic point; which is more solul^le.

I have practically no knowledge or experience as to

what chemicals are used in erasing ink marks. I

think I know about what chemicals are used, but I

have never heard exactly what they are. I think

there are chemicals which will take out this peroxide

of iron. You can remove peroxide of iron, also, but

what I said was with reference to removing all traces

of it from the paper. I think it would also probably

destroy the texture of the paper. The texture of this

paper which you have shown me is not entirely de-

stroyed. I cannot see any signs on this paper where

the gloss has been destroyed, or any signs of this

peroxide of iron, with the naked eye, if there are any.

I will take the glass if there is one at hand. (Glass

produced.) There is one spot only here where there

seems to be the remains of a letter, where the ground

shows some grain of discoloration. Here (indicat-

ing) I don't detect any place except that line. Tt can
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he seen witli the naked eye. I doiTt know what cheni-

ieals were used in removing the writing from Plain-

tiff's Exhibit No. 1. I only judge from what they

usually use. They usually use an alk/li as a base in

all tliese ink erasers, I should judge, and then an acid

to dissolve it, say muriatic or hydrochloric acid, or

perhaps, oxalic acid, I am not familiar with the exact

compound ; at any rate it is an organic acid, which

will readily dissolve the alkali base. I really don't

know the process; I should judge so<?//?thing of the

kind
;
putting on the alk/li first, then putting the acid

on so that it kind of neutralizes the compound.

Something to act right directly on the oxide of iron,

reducing it to another form of compound and reduce

it to a soluble state, and probably then supply the

acid. If it were possible to remove the ink w^'iting

entirely, one could write right o^er that ; then remove

tlie second writing, and you would not be able to tell

whether that were done once or twice, if it were pos-

sible to oljliterate every trace of the writing, yes, sir.

You could write right on the obliteration the second

time, right over it. If you could obliterate it the first

time I should think you could the second also.

Qiuestion: Now^, examine this paper (Ex. "N")
right al)out here, if you can. If it should appear that

right about that point on this paper, there had been

the words—some words wa'itten there somew^here, the

words " three-qu'arters, " and if it had been entirely

obliterated by chemicals, if it should appear ever to

have been there and the Avhole thing was entirely
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obliterated, you could write over there again, and

that sec^ond writing entirely obliterated also, if you

wished, could you not?

Answer: Yes, I should think _vou could write o^'cr

several times, if you obliterated it wliile the ink was

fresh.

The witness continuing : If you could obliterate the

first writing entirely, you could obliterate the second

one entirely also, if you wished ; so far as I know you

could. I am not able to see any number on liere; I

am not able to detect an^^thing on there at all ; I think

that is completely obliterated. That may not have

been written with an iron ink _you know. There is

nothing whatsoever there that I can detect. I know

what Inman's writing ink is. It would be harder to

remoA'e it than any other ink, I should think; it is

very seldoni used. I have no idea what it is but it is

a very dry ink. I should think it contained a great

deal of oxide. With two kinds of ink on that paper

at once, where the changes are, where a different ink

were used, or the same kind of ink, in my opinion it

would make a difference; but my opinion might not

be worth any more than anyone else's on that subject,

l)ut I think if it were the same kind of ink it would

be easier to entirely oblitei'ate. I know nothing about

it, however, because I do not know what the different

formulae are. Taking a general A-iew of the instru-

ment, I should say that it was written tliere along

about the same time as the otlier, that is, it would

appear so to me. The writing looks about the same
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ai;i' (ivfcrriiig to Exhibit No. 1). Tiooking at this

paper, I sec that the words "oiie-qiiarter" are en-

tirely obliterated. I suppose that was obliterated on

that pat)er ])y some process by which they have sepa-

rated the precipitate of iron out of the ink, by what-

ever precipitate was used. The alkali might be ap-

plied before the acid w^as put on. I see certain spots

about there on that paper where the w^ords "one-

quarter" remain. I see a little trace of coloring in

here now^; there is some slight coloration in here

(indicating). Yes, there is some discoloration, I can

see it quite distinctly right here (indicating).

Mr. OKTON.—I would like to have this paper

marked for identification.

(Pai)er referred to marked for identification only.

Defendants' Exhibit ''M.")

The witness continuing: deferring to the words

"one-quarter" and this line ; that line could have been

there before the acid w^as put there ; now by putting

on the acid it is approximately entirely obliterated,

anywaj^ it appears so to me. It would have to be

done wath extreme nicety to apply this preparation

hei-e again so that it would appear that all was not

obliterated, but that a protion of a fonner writing

would remain. I think it might possibly be done, but

it is YQvy impracticable, I should think. I presume

that it could be done under very favorable circum-

stances. This shows no writing at this time (Ex.

"N").

Question: And if done in the manner I have just

suggested, then it would show that there had been
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some writing before on this Exhibit "N" for identi-

fication. Yon think it could be done with nicety, of

course,- but that it coukl be done and not entirely

ol>literated ?

Answer: You must understand, Mr. Orton, that

that would have to be determined entirely by the

length of time the ink had been upon the paper.

Question : Yes, there are those two things that will

have to be shown. But if it were shown that these

writings were upon there a considerable length of

time, and that they were written with the same kind

of ink—then 3-ou think with nice technical skill, it

could be done ?

Mr. GILMOEE.—Objected to as assuming some-

thing not in evidence.

The COURT.—Objection sustained; }^ou must not

go too much into the remote future, Mr. Orton.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allow^ed by the Court.

Question: AYell, if it were shown to have been

written upon there only last evening ?

Mr. GILMOEE.—Same objection.

The COUET.—Objection sustained; that is to be

proven before you can ask these questions.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: If the ink has been entirely obliterated

or removed here, then that has been done with ex-

treme nicety, has if?
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Answer: Not necessarily, but it might be possil)le

that it was written upon the paper, and the chemicals

applied immediately upon the paper, however, I

should think that there would be no necessity for any

particular nicety about that at all, if that were the

case, but if the ink remains any length of time, it

could not be removed at all, in my opinion, that is,

all of it could not be, without leaving any traces of

the ink whatever upon the paper.

Q. Well, how about this one (Ex. ''O") '?

A. In what regard to you refer to i

Q. Can you see any traces of letters on there ; any

place, in your opinion where the words "one-quarter"

may have been ?

A. I cannot make out any letters, but there is a

faint coloration; I see some faint coloration there

now.

The witness continuing: It might possibly be the

iauni line that I see there. That is tlie line that I

located before, that 1 said might possilvly be dirt; I

did not say what it looked like. That might possibly

be dirt; it would so appear to me, ))ut T am unable to

say from my own knowledge what it is. The only

reason that I made tliat statement that it would be

difficult to remove the stain, is that if the ink had been

upon the paper for a considerable length of time be-

fore it changes into an oxide which would be difficult

to remove; it was upon that basis that I made this

statement that it would l)e difficult to remove the stain

under those conditions. I cH)uld not sa}^ if it could
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be possible to completely obliterate iipoi] this partic-

ular paper an3^thing wliieli had ])eeii written there

with ink at all.

Q. That is what I am getting at with this. Now,

Just try, just try this once, Professor; I want you to

see what 3^ou can do with it. Now, if there was an

alkali upon that paper, what chemical effect does it

have on the iron in the ink '^

A. A¥ell, before I could answer that «'uestion, I

would first have to make a study of it; if there is no,

what you call alkali or iron in the ink

—

The witness continuing : I said there was iron in all

inks ; that the main element in writing inks was iron,

'^^rhe effect upon the iron in the inks is the oxidation of

the iron. The iron forms the coloring matter in the

inks. The action of the alkali upon the iron in the

ink, when first placed upon the paper upon the ink,

if the ink has not been exposed, if it has been prop-

erly protected, it would foi-m a protoxide of iron. It

would form a protoxide of iron, if it were very moist

and had not been allowed to become solid, remained

moist and protected, it would be soluble still and

would foi-m protoxide. It would be protoxide after

the alkali was placed upon the ink. After you put on

the alkali the chemical l)as.s*is would be about the

same—I don 't, however, understauid enough about the

chemical composite of the ink—you ask me a question

and without knowing the kind of ink. I am unable to

give an answer that seems to me satisfactory ; I wouh I

rather know more about the composite of the ink. I
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cannot answer that. I can tell the particular stage

of the compound of the iron on that. It has reached

the stage, chemically speaking, the ink has reached

the stage of a tannate-peroxide of iron. That is the

stage which produces this discoloration. I am speak-

ing about the ink as compared with that which has

not been chemically treated at all ; that is a compomid

of iannate and peroxide—in other words, it is the

salt add the iron, a compound of the two. An appli-

cation of a canadensces alkili or salt, it reaches the

stage commonly called an alkaloid—a change first

comes about to some extent, which is called the hy-

drochlorix or basic salt, which chemical change it

would assume upon the paper, and without any other

chemicals would reach a point where it would be what

we call hydrochlorate, and soluble. You cannot seg-

r/regate it and give an explanation of the action upon

that particular base, the iron, unless you have it

segregated from the other matter in the compound.

The iron is not all of the coloring matter in the ink.

Question : What other coloring matter is there in

ink?

Mr. MURANE.—That is objected to as immate-

rial, what coloring matter tliere is in the ink, if lie

knows; the ink used in this instance is all that is ma-

terial in this case.

The COUKT.—Yes.
To which ruling of the Court the defendants, and

each of tliem, tlien and there excepted, which excei)-

tions were allowed by the Court.
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The witness (*ontinning: I don't know what par-

tirnlar f-ompound there was in this ink. I know

nothing al)ont the distinctions whatever; that is np

to yon.

Qnestion : What other eolorinj? matter is there in

that ink?

Answer : That is rather an indefinite ink, Mr. Or-

ton, nnless yon have something to gnide me by.

Qnestion: No, it is not; it is perfectly definite.

Yon told me there was other coloring matter in inks

])eside iron. Now, I want to know what they are. If

yon don't know, why that ends it—say so.

Answer: There are several substances enter into

it to produce colors. There is tannic acid enters into

them. Tannic acid forms a coloring upon white

paper, that is, with iron. There is tannic acid, and

what is called sulphate of iron are used. Then a

compound is entered into with tannic acid coml)ined

with sulphate of iron, and then in its chemical form

it is changed and it forms a detannate instead of a

sulphate of iron. I think I stated before that tliere

is iron in all inks, in some form. Wlien any of the

four common alkalis are applied to ink, it changes

into a compound of wliat we call in chemistry, a hy-

drostatic solution of iron. AVlicn an alkali is ap-

plied, it chanues into what you might call a water

—

not exactly water—I am trying to make it plain so

as to con^'cy to you tlie idea. I am trying to con-

vey ihc idea to the jury. You understand, before

we had hydro oxide, tliat is, a solution of oxide of
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iron ; then b}^ an application of an alkali, it is changed

into another compound, until you find three or four

different compounds. You might have a sesquioxide

of iron, "^riiat is a reddish color that you find in a

deposit of iron, rust, in fact, like iron rust. Tlien

there is the protoxide, that is the lower oxide. I

think that is the general form of jirotoxide, that is

a re<^Z?'sh color—where they are used, a recZ?'sh brown

color. The chemicals in this compound are the hy-

dric compounds, by the analysis they have been re-

duced to water, that is, a liquid in which salt is the

predominant ingredient—you can reduce it into any

number of compounds but the salt basis is tlie main

element. Of course it is very hard to get it down

so that you can give it a name, because you can get

it down indefinitely almost. The hydrogen and ]^ro-

hydrogen are very different, and so on. T may not

have explained the matter fully enough, if I had

given the matter some thought before coming here,

I might possibly have m made it plainer. The effect

of the alkali upon tlie ink is that it is changed to a

more soluble state; tliat is the "hydro'' effect, the

solution, I am talking about. I suppose that iodide

of lootassium is the kind of alkali they use; they

nuist ap])ly one of tlic principle of the four com-

mon alkalis. There are different kinds they could

use. T liave seen this Sanford's Ink Eraser on a

good many occasions. I have used it. I do not

know tlie fornuiln. I would hardly l)e able to tell

by looking at these two bottles of Sanford's Ink
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Eraser wliich is the all^ali and which is the acid and

tlie kind they are. They seem to smell of carbolic

—

this one does. They do not smell more of a ta/mate

than a carbolic, l)nt there has been a mixture—they

both smell more or less alike coming from the bottle

anyway. They are both used at the same time—that

is, both nnist be applied in order to obtain the re-

sults. I can detect the smell of muriatic acid or

something like that, and also carbolic acid; there is

a mixture; tliey might have been changed in the

])ottle. It is imposible to determine what kind of

either alkali or acid is used without an analysis; it

would l)e impossible for me to tell. I suppose that

you first apply the alkali and then the chemical ac-

tion takes place that I have described ; I presume that

is its action ; I have stated what I thought would be

the desired action ; what would have to take place in

the application of them. I do not know" that that is

the specific action which does take place in the ap-

plication of this Sanford's Ink Eraser.

Question: Well, following these directions, and

from wliat you have described, you first apply this

alkali and then tliis cliemical action takes place, and

the coloring mattei' in the ink, when the alkali is

applied forming tlie compound which you have men-

tioned, makes a reddish color, did you say?

Answer: AYell, I don't know; with certain base

it would.

Q. That is the alkali such as is used to eradicate

ink stain. Tlien you ai)])ly an acid sucli as would l)e
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used to eradicate the stain made by the ink in com-

pound with the alkali ; now, what chemical action

takes place?

A. Well, it likeh' will reduce it to a soluble state,

instead of an insoluble basic salt as it was before.

The alkali in conjunction reduces it to a soluble state,

a solution witli salt as a base, and then the acid

might dissolve the salt, which may l)e taken up and

washed out, and requires extreme caution, even the

best chemists are liable to have to make more than

the one effort.

Q. Now, after you have got the iron in a soluble

state, then the acid would be applied, a liquid also,

w^ould it not ?

A. If it were soluble, then you have got to have

a substance that leaves no trace ; there are less traces

left by a mixture that- would leave less trace and

would be again absorbed, absorl) tlie oxygen l)y dis-

sembling it into the fomi of a liquid oxide again.

The witness continuing: If you liad successfully

used a preparation which had done wliat I said it

should do; after it got entirely dry it possibly could

be applied a second time. J think possibly a liquid

could be applied a second time. It is probably sup-

posed to be a liquid, is it not? Supposing that one

application of the liquid is made, and you let it get

perfectly dry, and start all over again with the same

process; T don't know whether it is i)ossible to re-

move the other stains with it or not. Looking at

this paper here ("O") which you have just shown
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me, to see if the stain or line which I spoke of ha-

fore has l)een entirely removed, I think there is a

slight trace there—I don't know but I can see a

couple of slight traces there. I think there is a slight

trace there. Sesqni-oxide is three j^arts oxygen and

two parts some other base. It is just the relative

proportion of the two atoms, oxygen and some other

liase. The proportions in sesqui-oxide are two to

three. It is sj)elled "sesqui-oxide." Detannate

of iron is an organic compound—it would l)e ex-

tremely hard for me to write out the formula of de-

tannate. I don't know whether I can write the for-

mula for it or not. I can give you the formula fcr

tannate and detannate; that is the compound with-

out the insoluble—it is a very complicated formula

—

I don't know whether I could give it to you or not.

Redirect Examination.

(Questions by ^Ir. MUEANE.)
•Take this original exhibit. Plaintiff's Exhibit No.

1 ; if it shoidd be true that the words originally writ-

ten in that instrmnent, within the discoloration there,

were wiitten in April, 1902, and if it should ho true

that tlic erased portion was written in ^lay, 1906,

would the acid remove the writing as easily or readily

as though the ink had just been used.

Answer: It would not.

Q. It would not remove it so readily as if it were

just applied? A. No.
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Reeross-examination.

(Qiiostioiis l)y Mr. ORTON.)
Tlio witness contiiiiiing : T do not know when any

of til is was written. From a casual observation it

all has the same general appearanc'e. As to its age,

if yon look very closely there might be a change—

I

might change my opinion about that, but from a

casual—general observation, it has very much the

appearance that it was all written at the same time.

Perhaps I should look it over more closely if you

want mc to give my oj^inion about it.

lie-redirect Examination.

The witness continuing : And written by the same

person too. Referring now to the words "one-half"

and the figures "VL^," my opinion is that they were

written by the same party who wrote the original

instrument (Ex No. 1). It appears to me that the

same party who wrote the rest of the instrument

wrote the prn-tion contained within the l)rackets.

! \ e-vecross-examination.

(Questions by Mr. COCHRAN.)
Question : It looks as if he had let his foot slip

when be made that "2" within the bracket, as com-

])ared wiili the other "2's" in the remainder of the

instrument, don't it?

Answer: T simply made a statement with regard

to the general appearance of the instrument, that it

was apparent to me that it was written by the same

party who wrote the rest, with exce])tion perhaps of

the figure "2."
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The witness continuing: I don't know whether it

looks like his foot had slipped or not, Mr. Oor-hran.

It would look to me like it was made by a different

person to the one who made the other "2." That

is my opinion. I say, that it would have that ap-

pearance to me. I do not know that I could go so

strong as to say that that was written by a different

man; that a different hand had written this "2"

within the brackets than who made the other "2's"

in the instrument; I said that it had the appearance

of that to me. You and T used to be partners. We
used to talk aliout how instruments were forged. I

rememl)er how we used to put in some of our winter

evenings talking and discussing about those things.

I forgot about that when I was trying to qualify as

an expert. We also discussed putting in another

instrument wliere it is copied. I rememc/;r our dis-

cussion upon tliose things, and the opinions I had

about it then. If a man were trying to forge an in-

strument, he wo/d tr_y to make it appear similar. He
would make it as similar as he could make it, I should

think. The "2's" in this instrument, Exhibit No. 1,

are very dissimilar. An individual would be s(^me-

what sliilfull in imitating handwriting to attem})t to

imitate Mr. Whittren's handwriting, and lie would

be apt to go at it with considerable care in order to

write in tlie ""(/." here the same as Mr. Whittren

had written it, if he was trying to imitate ^fr. AVliit-

tren's handwriting, lie would Iwne to be n pretty

good forger to imitate :\[r. Whittren's handwriting
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ill every res])eet. F doiTt know wliether lie iniglit

let his foot slip when he got to this figure "2" here,

but there is an ajDparent dissimilarity between the

two figures, in my opinion.

Re-re-redireet Examination.

(Questions by Mr. GTI.MOHE.)

Question: Now, if he were trying to fill in with

these letters or figures where a four had been orig-

inally with a "V^," he might do that purposely, might

he not '? He might make his " 2 " in that shape, might

he not?

Mr. ORTON.—That is objected to as not proper

redirect examination, and because it is presuming

something not in evidence. We have asked this one

hyi^othetical question, and counsel are (^onfined to

that one question. The}^ brought the witness here as

an expert chemist and qualified him, and then upon

redirect expected to slip in an improj^er question

—

we beat them to it and let it go ; then vre ask this one

hypothetical question, and when \\\c come to cross-

examining their own witness, they want to (»{)eii up

the whole field.

Mr. MURANE.—AVe submitted to the ruling of

the Court and asked the witness <'oncerning the

process used in erasing inks; tliat was all we asked

him. They have opened u]) the examination by ask-

ink how to deteet forgeries. Now, we certainly tliink

we ha\-e tlie riglit to cross-examine him u])on testi-

mony wliich they lune brought out themselves.
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Mr. ORTON.—It is objected to on the groiuids

that it is irrelevant and incompetent, and assumes

something- not shown in the eviden(!e as yet.

The COUET.—Objection overrnled.

To which ruling of the Conrt the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Q. If a man were trying to fill u]^ a space with

tliree letters wliere four had originaUy been, he might

X)urpose]y write them in in that way, the figure two

as well as the others, might he not?

A. Well, tliat might be ground for it, if that were

on the line witli the four.

Q. If the "2,'' the lines of the ''2" were traced

over the lines of the "4"?

A. Yes, that miglit be—it miglit have been done

for that purpose.

Whereupon Mr. C. G. COWDEN, a witn(>ss called

on behalf of the ])lnintiff, 1)eing duly sworn, testi-

fied as follows

:

(Questions by Uv. :MUEANE.)

The WITNESS.—]My name is 0. G. Cowden ; I

am cashier of the Miners & Merchants Bank. I

Iiave been in tlie 1»ajiking 1)usiness about sixteen

years. During that time I have l)een employed in

Tacoma and Nome. I have been connected with the

National Bank of Commerce in Tacoma, and with

tlie Alaska Banking & Safe J)eposit Company and

the Miners & Merr-liants Tnink of Nome. I was

Cashier of the Alaska Banking & Safe Deposit Com-
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paiiy. I was paying- teller witli tlie National Bank

of Connnerce, in Taconia. In the various banks that

] li;i\(' been connected witli and the various positions

I lunc held, I have had occasion to make a study of

handwriting. During the sixteen years that I have

held those positions, the greater jDortion of that time,

I have made a study of handwriting.

Question: Mr. Cow^den, I now hand you a deed, a

doeument marked Plaintiff's Exhibit No. 1, in this

case. I will ask you to examine that document, and

will state to you that it is admitted that the ])ody

of that instrument was written by ]\Ir. J. Potter

Whittren with the exception of the words "one-half"

in writing and the figures "Vi." within the brackets.

I also hand you another exhibit marked Defendants'

Exhibit ''B," being a deed wdiich is also admitted to

be in the handwriting of Mr. Whittren, the body of

it, and is also admitted to have been written at the

same time that Plaintiff's Exhibit No. 1 w^as; I also

hand you an instrument which has been proved, and

admitted to be in the handwriting of Mr. Whittren

you a letter marked Plaintitf's Exhibit No. 5, which

is admitted to ])e in tlie handwriting of ^Mr. Whit-

ti'en, written in 1906. T would like for you to com-

l)are all of those instruments with reference to the

words "one-half" and the figures "i/i"—the writ-

ten words first, "one-half," in t\\Q first document

handed you, and at the same time, I will call your at-

tention to two ])hotographs hanging upon the wall,

which are exhibits in the case and marked Defend-
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ants' Exhibit '^v" and Plaintiff's Exliibit No. 15,

which is an enlarged photograph made of a portion

of the document tirst handed you, marked Plaintiff's

Exhibit No. 1, only made on a larger scale. Exam-

ine all of them together ; then I want you to ]je ready

to pass your opinion upon the handwriting before I

ask you another ([uestion. State whether or not, in

your o])inion, the words "one-half" as written in

Exhibit No. 1, in the Ijrackets, and the figures also

"3/>" within the brackets, were written by the same

person who wrote the rest of that instrument?

Answer: As far as the written words "one-half"

are concerned, I l3elieve they were; in the figures

"^/o" there is a difference however.

Q. In whose handwriting would you say were tlie

words as w^ritten "one-half" upon that instrument

Plaintiff's Exhibit No. 1?

A. In the same writing as the rest of the docu-

ment.

Q. I now (^all your attention particularly to this

Exhibit "L" and No. 14, to tliat portion where the

discoloration appears, and state if you can testify

whether or not the words "one-half" was written l)y

the same hand as the rest of the instrument, and ask

you to examine it closely, and state if you can dis-

tinguish any word back of the word one.

A. Yes, sir.

Tlic witness contimiiiig: I see very i)lninly there

an "h" and an "r" and two "ee's," and there is

something before there wliidi I can't make out. It
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is faint, but it lias the appearance of a "t." / would

W tlicu tlie word ''three." The word ''three" ap-

])ears to l)e in the same handwritiui; as the rest of

tlie dociuneut.

Cross-examination.

^I'lie wit]iess continuing: I know of no set rules or

rule that I could go by in detecting whether or not

an instrument is genuine handwriting of the party

l)uri)orting to have executed the instrument, or

whether or not it is forged. No set, certain rules;

no, sir. I have talked with Mr. Collier somewhat

since he was a witness in this case, and what he tes-

tified in court concerning his opinions with regard

to these handwritings. I adopt about the same rules

as all of the experts have with reference to becom-

ing familiar with a person's handwriting, in the same

way; that is to say, by seeing a man's handwriting

and becoming familiar with it. I recognize the hand-

writing somewhat as you recognize anyone or an}^-

thing by becoming familiar with it. My experience

has been in the banking business; where I have to

examine signatures esj^ecially; signatures to checks

has been principally my w^ay, yes, sir. There is no

doulit you are less liable to mistake a man's signa-

ture than you are in their ordinary handwriting; his

signature is usually very different from other por-

tions of his handwriting; there is no question about

that. My opinion is that the words "one-half" in

this instrument. Plaintiff's Exhibit No. 1, is in the

same handwriting as the balance of the instrument.
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It certainly is a clever forgery if it is not in the

same handwriting. No doubt a person intending to

commit a forger}' would endeavor to make it appear

in the same liandwriting so that it would not be easily

detected. I am not testifying that it was not writ-

ten l)y somebody else, of course not. I said in my
opinion it ap]:>eared to l^e written by the same hand;

that is the way it appears to me. I am not stating

as to that. In detecting the genuineness or non-

genuineness of a writing, it is possible there are cer-

tain set rules that are used by persons skilled in the

I>ractice, as to the character of a person's hand, aside

from just the general appearance. I don't know, I

never studied the matter of the system or set rules.

I don't know any system of set rules. Taking the

first line of Exhibit "L" now, there is a very decided

resemblance between that " o, " and all the other " o 's
"

you may find in the word "one," in the rest of the

portion of this instrument.

Question: Now, upon making a ver}^ minute ex-

amination, you will find that the lines which are in

the "o" in the word "one," the first one comes down

—extends down to the base line, and past the other

part of the "o" and through the whole part of the

"o"?

Answer: Where that distance is, it is different, no

doubt.

The witness continuing: That extends almost

wholly beneath the base line, while this letter u]) liere

extends considerably, the lower portion, above tlie
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base line. I don't think that that woukl be an indi-

cation to an cx]3ei't, in the detection of a forg-ery. 1

do not think the "o's" are particularly different—in

that regard perhaps, but not particularly to my mind

different. That is a question that I cannot answer

whetlier that is an indication of a forgery of that one

letter. You are speaking of the dissimilarity there

that I think would occur in any handwriting; tliat

will occur in your handwriting; you take two letters

made by one hand and you will find points where

they will be dissimilar notwithstanding they might

be the same general characteristics there. Take the

letter "h" in the word "whole" in the third line, and

comparing it with tlie "h" in tlie word "half" in

this instrument, and tliere is a decided similarity

there. Tliere is a similarity there in tlie wliole loo]);

there might be more of a loo]) in one ])]ace than in

the other. The bottom "li" is liardly made with an

angle, I should say; it has more of a loo]) than the

lower one; it might be said to lie a slight slant where

the letter curves u]nvards. T should say there was a

shading in the loop a1)ove. Tlie upper "h" has a

more decided loop. It luis a heaA'ier shading here.

The lot)]) seems to be made with a swing or loop of

the pen, I should say. The pen could not have l)een

lifted, in making the loop tliere, because it seems to

be all joined—continued together; it seems that it

was made with a more decided loo]), is what I would
call it particularly. It might be said to ha\e a

heavier shade here. I hadn't noticed the two "h's"
one has a heavier loo]j than the other. As a matter
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of fact, this upper "h" has no loop at all. It is

some dissimilarity in those two letters. I stated that

a dissimilarity of that nature in making the same let-

ter twice, that it was likely to occur in any one's

handwriting, but that it was not a sufficient indica-

tion, to my mind, to indicate that they were not made

by the same person, that alone. Between this "h"

and this "h" there is one similarity, but however

dissimilar they might be, take a single letter that

way; I do not believe that it would be an indication

that they were not made by the same person. I do

not thinlv that a dissimilarity so marked, when you

take it into account when comparing the handwrit-

ing that it would be an indication that it was not

made by the same hand. I see a decided similarity

in the whole two letters. I have not said that this

word '

' one
'

' was written by the same hand that wrote

the body of the instrument. I had no idea of mak-

ing such a statement. Recurring to the upper "h" I

notice an angle here at the bottom of the first down-

ward stroke, an acute direct angle, coming back and

forming this straight downward stroke. I notice

that this "h" here has not so decided an angle as this

one (indicating). It is a curve. The question of

angles and curxes is one of the material features of

writing by which handwriting experts detect the

bogus and spurious signatures or handwriting. All

of those things are taken into consideration. It is a

material thing to be taken into consideration in de-

tecting forgeries. I have never read any authori-

ties upon the subject. You first go into the general
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appearance of the whole thing, and in detecting for-

geries, I suppose you would go even farther than

that. You usually detect a forgery then and there,

in my experience, however, without going any far-

ther. I suppose the general tjuestion of the hand-

writing would be looked into, and it would take a

person who had a general knowledge of the question

to detect the tiling if it were detected at all. I have

never gone into the question of detecting forgeries

m,yself. I don't know much about the ])eculiarities

of handwritings myself, but I have been examining

writings for quite a number of years and have ex-

amined a good many different handwritings in that

number of years. A part of my business has been

the examination of handwriting. I don't know what

other features of handwriting I would go by in order

to determine the bogus from the genuine, other than

the common knowledge of one's writing and how

they usually write. I have ncA'er tried that myself.

I think I would know a i)iece of writing, if I ha\e

ever seen their writing enough to make some com-

parison, but T have never made any special study of

the subject, nor have I said that I absolutely know;

all I have said is that I have had a good deal to do

with handwriting in my business by which I Avould

know. By a matter of ex])erience. I decii^her the

genuine from the spurious by the general character-

istics used in the writing the whole thing. Nothing

else but general characteristics, usually. I would

just examine a man's handwriting and try to de-
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cipher what were the characteristics he used in his

hand in order to determine in each case what they

were. As to the method I use, T do not know any-

thing more than I ha^'e told you. For myself, if I

have made up my mind to pass upon a handwriting,

for instance, if there was a question raised in my
mind, I w^ould examine the writing very minutely,

examine it with reference to seeing if there was any-

thing about it which was similar or dissimilar to the

man's writing generally; there are a hundred ways;

I should take into consideration those things which

3'ou have just suggested, curves and loops and angles

and those things. I would not exactty determine

wdiether it was genuine or spurious by their similar-

ity or dissimilarity. First, in telling whether a writ-

ing was genuine or spurious, I would look to the gen-

eral characteristics of the writing. I am a brother-

in-law of Mr. Gilmore's.

(Question by Mr. GILMORE.)

The witness continuing : That has not got anything

to do with my testimony. Mr. Gilmorc did not ask

me to testify in this case, nor did he have anything to

do with my testifying in this case.

J. J. CHAMBEES, recalled by the plaintiff m re-

buttal, testified as follows:

(Questions by Mr. MURANE.)
The WITNESS.—I heard Mr. Whittren's testi-

mony in this case. I never told JNIr. Whittren that I

had or would give up and abandon my intei-est in tlie

Bon Voyage Mining Claim. Mr. Whittrcn did not

ever demand fiftv dollars from me for assessment
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work upon the Bon Voyage claim in 1903 or '4. I

did not tell him that I did not have the money and

refuse to pay it. I did not in May, 1906, or at any

other time, tell Mr. Whittren that T had changed the

deed, Plaintiff's Exhibit No. 1, in this ease, with

chemicals or otherwise. No conversation took place

on May 26th, 1906, or at any other time, when lie

threatened to prosecute me or ex])ose me for having,

as he alleged, changed this deed; no sucli conversa-

tion ever took place. There was never any occasion

for sucli a conversation. I never at any time or

place had any understanding with Mr. Whittren or

agreement that he should |)ay me one-quarter of the

proceeds of the Bon Voyage claim or any other claim

for the benefit of my wife. There was never any

such conversation as he related about going out to

call upon my wife. There was never any occasion

foi' such a conversation. 1 have not sice April, 1902,

made or caused to be made, or permitted to be made,

any change of any kind or character in the deed in

question in this case, being Plaintiff's Exhibit No. 1,

other than that stated by me as being made by mutual

consent between me and AVhittren on May 24th, 1906.

I have not, since the injunction proceedings in Octo-

ber, 1906, made or caused to be made, or permitted

to be made any change whatsoever in tlie deed, at

that time or up to the present date. I pre})are(l a

telegram in May, 1906, to be sent to 'Gener ChiDjerg.

W. V. T^inehart, Jr., was to send the telegram after

I had jjrepared it. The telegram which was intro-
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duced in evidence is not the same as it was. The

date of May 26, 1906, was not written by me, and the

two lines drawn across the word Whittren have been

put there since I wrote it, and the word "Andrew"

in front of the w^ord "Eadie" is written by some one

else, and the word "York" in the body of the tele-

gram, and also the signature of "J. Potter Whit-

tren" is not my signature, of course, in the telegram

Plaintiff's Exhibit No. 13, in this case. The tele-

gram I wrote out read: "Lease one year satisfactory

to Whittren; consult Eadie, partner, Nome." The

telegram was written that way because W. V. Pine-

hart, Jr., knew that I was the owner of a half inter-

est in this claim, he had seen the deed, and he was

acting as the representative of 'Gener Chilberg, and

to attempt to telegraph him under my signature and

explain that I owned half interest in it would require

a long telegram, and in order to make the explana-

tion, the w^ord "Whittren" was put in also to save

expense and save complications, and explanations,

and so we put it in that way to curtail the numl3er of

words that we shoidd use in the telegram, because

Rinehart knew that I was an owner in the claim at

that time.

Question : You heard the testimony of Mr. Whit-

tren that you liad no right to any interest in the Bon

Voyage claim, 5V^ on Little Creek and the Pocky

Bench, except that you had put up the recording

fees. Now, will you state to the jury how those

claims came to be located by Mr. Whittren, and what

interest, if any, you were to have in tliem?



44^J Andrew Eadie et al.

(Testimony of Dr. J. J. Chambers.)

Answer: In the summer of 1901, a man by the

name of Waldron, who came over the trail with me
from Circle City, in 1896, came into my office and

told me that he wanted to go outside to see his

mother, who lived in the New England States some-

where ; that he had not heard from her for five years,

and that in the past few days he had taken a notion

to go out and see her; that he had only a small

amount of money, no more than enough to take him

home

—

>lr. COCHRAN.—This is objected to as wholly

irrelevant, immaterial and hearsay.

Question: Just never mind the rietitiLs, iJ«x:tor,

just go ahead and tell how Mr. Whittren came to

stake those claims.

The witness continuing: At that time Mr. Waldron

owed me somewhere al>out three hundred dollars

—

Mr. ORTOX.—We object to this as immaterial

and irrelevant, and simply burdening the record

with a whole lot of immaterial matter; I don't see

what thLs has to do with these claims.

The COURT.—Objection overruled; this is lead-

ing up, no doubt, but don't go into too much detail;

get down to the point.

The witness continuing: —and Waldron said if he

paid mc back the three hundred doUars that he would

not have money enough to go out home and see his

old mother. T told Mr. Waldron for him to go ahead

and pfissibly when he got outside he could send me
back the money, or {perhaps not, but for him to go if

he wanted so much to go. A few days later, or some
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time after, I don't know just the len<:>'th of time, ho

came into the office again and he had a bnnch of loca-

tion notices of property he had located; he threw

them down on the desk and he said, "I don't know

whether they are worth a cent or a million." I ])e-

lieve that is just the expression he used, but lie said

for me to take those location notices, anyway until

he was able to send me the little he owed mo, l)ut lie

said he had never recorded the notices, and he said

that I could do as I pleased with them ; T could ta];o

them and he would give me a deed to theu.i, or I could

wait until the first of the year and relocate thorn, or

do anything 1 wanted to with them. If you think

they are worth re-locating the first of the year, all

right, and I hope they are worth a million. He said

he would go l)ack down to where ho was living and

would be back again before ho wont out. 1 never

saw Waldron afterward, l)ut about the time lie was

to go outside, or just l^eforo, there were some riieu

drowned down on the beach here, and some Ixxlios

washed ashore, and there was one man by the name

of AValdron, so, because I never hoard from liim

again or saw him, we supposed that one of them was

Mr. Waldron. That fall, Whittren came down fn>m

the Port Clarence District, and as I was not familiar

with the conditions around here, ho gave him, just

before the snow came on the gromid in the fall, those

location notices and sent him out to find the stakes

of the "Gold Hill," C^aim No. 2" hx-atod by Mi-.

AValdron, and the stakes of No. 5V-> on T^ittle Crook,

all of whicli had l)oon located that suuuuoi" b\- Mr.
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AValdi'on, juul so ho did so, and a day or so before the

1st of January, 1902, wo ooiisiiltod ovor the names

tliat wo would call those tlii'oo olainis, oalling the one

No. 2, and 5t{), and when wo came to tlio hist one T

suggested that we call one the name of Waldron, out

of respeot for the friend of mine, Mr. Waldron, who

at that time we supposed had been drowned down tlie

ooast. Instead of that Mr. AVhittren suggested that

we call the ckiim the "Bon Voyage," wishing him a

good voyage to the next world. We talked the names

all o^-er and finally we agreed that it should be ealled

the Bon Voyage. That is the way the claim eame to

be named; that Ijoing the French word, I ])elieve,

meaning a good voyage. I am not muoh "up" on

French, liowo^-or. I told Mr. Whittren tliat if he

would go out and locate the Bon Voyage and the two

otlier chiims, tliat we would go in together and I

would pay for the recording, and he agreed to do it.

Question: Xow^, explain to the jury how it ha])-

pened tliat tlie deed apparently now calls for one-

half, while he claims that it was a deed for a quarter,

which the contract with reference to these claims

reads "one-lialf," and you now claim tliat tlie deed

originally called for thi'oe-ciuai'ters; just exi)]ain that

will you?

Answer: The contract of 1900, or the contract

originall\' entered into?

Q. No, in 1900.

A. In the year 1900, in the summer of 1900, June

or July, I have forgotten which month it was now, it

was the agreement that we were to be 0(inally inter-
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osted in all the properties or claims located in tlio

Port Clarence District, and the agreement that we

had here in these locations that we were to Ite in con-

junction, and we were to have a joint ownership and

equally interested. I don't know whether tliat was

the wa}^ it was expressed in the contract, but 1 know

that that was the meaning-, anyway, that we were to

be equally interested in all properties we got in the

country, and when Mr. AVhittren came back from tlic

Port Clarence district in 1902, he made a ])ro])o-

sition that we should make a trade ; T was to take tlic

claims down here, because, as I said, some miglit l)c

good and another poor; I made him a c()unter-])i'oi)-

osition for him to take a three-quarter interest in a

number that he considered the best claims up there,

and that I would take a three-quarter interest in tlie

claims down here, and that contract was entered into

and a deed drawn up, made out and signed ; that T

was to take a quarter for some of the claims—in some

of the claims in the Bluestone, and lie was to talce a

([uartcr in these claims down here, and that was the

way the deed was made out; and tliat is exactly th(^

way the deeds came to 1)e made out in tliat way.

The witness continuing: Th(U'e was nothing said

at that time about my giving a quarter interest u])

there in the Bluestone or the Port Clarence District

for money due Whittren foi* assessment work ; tliere

was no conversation to that effect that he was to re-

ceive this quarter for assessment work due liiui I'l-oui

me upon tliose claiuis in tlie l*oi't Clarence Disli-jct.
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Tlic way the memoranckmi introduced in evidence in

this case, marked Defendants' Exhibit "D," came to

]>c ^vritten by me was, after Wliit came, and after

the change had been made in the deed reducing it

from a three-quarter interest to a one-half; Mr.

'\^'hittren telling me at that time that the claims were

all in good condition ui3 here, and that 51/9 on Little

Creek was well taken care of, ])y a i)arty that he had

at that time forgotten the name of, l)ut that he was

an honest Dutchman that w^as taking ^are of the frac-

tion Ijetwcen 4 and 5 on Anvil Creek, and that the

bench we had on tlie right limit of Dexter creek also

was being well cared for and looked after by some

man ; that he was going up himself very soon, and he

went into a lot of minor deails which I didn't ])ot]ier

myself to remember at the time, but I said to him:

"Look here, AVhit, you have been down in the State

of California all winter and you don't know the con-

ditions up there ; I am told that the rich pay line runs

across there, and in my opinion it crosses our Bon

Voyage claim, the Bon Voyage claim being right in

between Newton; we have been firm, true friends,

l)een together a long time and now, I says," and I

took out this memorandum, while I was taking out

the leaf off my prescription blanks, '

' You had better

investigate about those newspaper reports. 1 think

you will find that this good pay runs across our claim,

and if there is anything in it, why there is something

for us both, and 1 will just make .you out a little mem-

orandum; it would take too long to make out another

deed, and this memorandum will Ijc just as good, and
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when I come up to Nome, if there is aiiyih.iiiL;- in it,

I will make you out a deed, because I Ijet you that the

pay runs up there, and if you will ,l':o out tliei'e when

you get to Nome and g-et to work, and i>-et Aiidrew

Eadie to go ahead and locate the ])ay as he agreed to

do l)efore .you gave him this deed to his ([uarter, look

up tlie records and see wliat there is in that <'];um;

straighten the records all out, and T think you will

find out there is something in what claim, and if tiiere

ain't, well, we won't be any worse off," and witli tliat

I handed him tliis memorandum, wliicli I had ])een

writing, but he said that he didn't want tlie iJiemo-

randum: that he had made a botch of it liimself, and

he did not want it; that it belonged to me, l)U't 1 told

him to take it, an.d we might l)oth do ])retty wcdl out

of the claim yet
—"if there is anything in it, n ((uar-

ter will be enough for l:>oth of us." He insisted that

he didn't want to take it ; that it was mine and that he

had nothing couK^ing out of it to him, and we talked

around there for quite a few nnnutes about Ins tak-

ing it. Finally he tocil: it. I told him there would be

enough for the two of us to get a grubstake out of it

yet, and then lie took the memorandum and t(dd me

he would look after it as soon as he got to Nome, and

wouhl write me at once wh.at there was in it, and keep

me posted everythiug tliei'e was done. T told liim the

first thing to do was to get Andrew Eadie to locate the

pay, as he had agreed to do. The only consideraticm

for the memorandum was to see that that ^!r. Kadie

was to locate the pay, and carry out his cc-nti*act to

locate the pay. The othei' claims but the Bon N'oyage
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were in good condition, beinj^ i)ro,spcct(.'d and well

looked after. Mr. AVhittren agreed to carry out this

agreement and see to it that Mr. Eadie located the

pay on the Bon Voyage. I liea]'(l the testimony of

Mr. Whittren. I heard also the testimony of Mr.

Wheeler here -the tiie other day. T had a conversa-

tion with Mr. AYheeler, ])ut no such conversation as

he related.

Question: Did you tell any of these x^arties who

lia\'e testified in regard to con\'ersations, or anybody

else, that you were the one who used the chemicals

on this particular deed ?

Mr. OHTOX.—Objected to as ir^elc^•ant and im-

material.

The COURT.—Objection overruled.

To which ruling of the Court, the defendant and

eacli of them, then and there, excepted, wdiicli ex-

ceptions were allowed ])y tlie Court.

Answer: No, I never did.

Cross-examination.

(Questions by Mr. COCHRAN.)
Tlie witness continuing: I have not the story writ-

ten up. I have certainly never studied uji any

story—I don't need to in this case, Mr. Cochran. I

don't know wliy 1 stopped the stenographer and

asked lier where I w^as when T was telling my story.

The story is rather a long one and I wanted to get

out all of tlie facts connected with it, but I didn't

want to en(-umber the record. I suppose I could have
done so, but I supposed I was doing nothing wrou";
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when I asked to have her read where I was. It is

not a fact that I have niy story all written out, and

that I and my attorneys have had consultations and

have made changes in my story, that I was to tell

as this trial has proceeded every day. I have told

you two or three times why I stopped the stenog-

rapher. I said that I had stopped the stenographer

and had her read what I had stated—I told you that

I didn't want to repeat w^hat I had already stated;

I simply stopped her so I would not repeat myself.

I think I was on the Bon A^oyage claim the first time

in 1901, myself. B}' m^yself . 1 went over there, if

I remember, right before the claim was located; I

think I had been on the Bon Voyage claim before it

was located l)y Mr. Wliittren, that is, I know since

then that I was out there before it w^as located by

Mr. AVhittren. I first learned about the Bon Voy-

age claim through Mr. Waldron—not where the Bon

Voyage was situated, however; that I first learned

through Mr. Whittren, after it was located, l>ut the

ground where it was afterwards lo(^ated, I first

learned of througli Air. AValdron. I always called

him just Waldron. 1 don't knoAv what his initials

were; I don't know tliat I ever lieard wliat his first

name w^as; he was a cultivated gentleman aud used

to come into my office and sit aud talk. 1 used to

like to visit with liiui, the first winter he was here

—

I couldn't tell you what liis lirst name was, though;

I always just called Inm Mr. Waldron. lie was a

very (juiet aj)j)eariug gentleman—we came in over
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the CUrcle City trail together, way back in '96. He

was a medium-sized man, a fine looking man; good

appearance, ])ut a very quiet appearing man—you

might not be aljle to tell much about him by his

clothes—he never was dressed up much when I saw

Inui, l)nt he was a man about my height/^ I should

think—he used to come into my office and we would

talk together b,y the hour. I don't know where he

lived. I never visited at his home. I don't know

whei'e he lived; he was down on his luck that first

winter, as a good many men were. He was a clean

sort of a man, one of the few men that I cared much

about here that first winter. I couldn't say that we

were intimate r/ends; we were friends and he came

to my office frequently. I suppose I Avas his physi-

cian l3ut I never called at his house to see him. I

never liad occasion to go to his house ; I never knew

where he lixed. I think he had a dog team, and gen-

erally did freighting—I know tliat was what he did

/ the upper country—he had some shepherd dogs;

had a shepherd dog team; I recollect, a shei)herd

leader, anyway, with quite a number of other "out-

side" dogs. He was ((uite a nice looking man. 1

have not seen him since he left here in 1901. I never

heard of him or saw him after he left to go out that

fall ; but 1 have heard since that time that he was an

American, although I thought him an Englishman at

that time, and that he was married and had a wife

and family living on a farm somewhere in the New

Engl«c/ states—in New York, I believe, but I never
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heard from him directly, since he left here in the

fall of 1901. I didn't hear that he was drowned bnt

tliere were some people drowned about that time, and

from the fact .that he dirln't come hack after he had

said he wonld before he went to the outside, I thoup^ht

from the description, and the fact that he didn't come

l^ack to tow^n, I supposed he was one of them. I en-

tered into a contract with Mr. Whittren in 1900 tliat

he was to go to tlie Port Cla]*ence District and locate

some claims. I never knoew of it if ]\T.r. Whittren

had some machinery and stuff here that he brought

in from the outside with him. I never knew of it if

he had. I never knew he had any machinery. He
had a common miner's outfit, a ismall outfit for pros-

pecting. I never knew of any boiler. I never heard

that he had a boiler—never heard him say that he

had a lioiler. He never said anything about having

any machinery to me. I never knew that Mr. Whit-

tren had any machinery of any kind. He was taking

up to Port Clarence with him a small outfit when he

w^as going up to locate some claims up there, going on

a stampede, is what he was doing, so you- know he

didn't take much of an outfit to go a stam])ede to the

Bluestone. He had grid) enough to last him a month,

probably. He had enough provisions probably to

carry with liim going on a stampede
;
you know v.iiat

that means as well as I do. I did not give him that

hundred dollars to take his outfit that he brought iu

from the outside ; I supposed he used that in paying

his expenses ; when he came up here he landed here
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broke, and I know I suggestd to him to go n]) and lo-

cate some claims in the Port Clarence District. Jack

Snllivan told me about some claims up there, and told

me he thought it Avas going to be a- good country to

get some ground in and so I told ^Iv. Whittren that

T thought, as he was doing nothing, that it would be

a good plan for him to go up and try and get in on

some ground, and so on account of my putting him

up to it, he said that he would go up there and try to

locate some ground for the two of us, because I had

loaned him money, and so forth, and he told me he

would locate for the two of us there. Ke did go u])

to Port Clarence District. He stayed u]) there until

the fall of 1901, and lie lo('at:ed several claims, I un-

derstand, in his own name. He did not afterwards

give me a deed for one-half. No deed for a one-half

ever came to me. for any claims in the Port Clarence

District. He entered into a contract with me to gi^'C

me a deed for one-half, and tlie interest which T was

entitled to w-as a half interest in the fdaims which he

lida located in his owm name. I think the claims in

the Port Clarence District were loeated in 1900. In

April, 1902, he gave me an interest, a deed to an in-

terest in the Port Clarence claims; he executed a

deed. I was n]) in the Port Clarence district; I have

forgotten just when it was now. I was u]) there after

they were located. T did not do any work up there.

Mr. Whittren came dow^n to Nome in the fall of 1901.

I don't think he w^as doAvn any time ])etween the time

he went up there in 1900 and the fall of 1901, not to

my recollection. He came down sometime in the fall
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of 1901; I don't know just the date. It was not so

veiy late—aljout the close of navigation, I think. He
stayed down here all that winter. For the location

of these claims, I paid him more tlian this hundred

dollars; I bought liim provisions and advanced him

money at different times. I advanced him money at

different times. I don't remember now, of course,

what they were, Imt I remember I sent him u]:> a lot

of provisions by the steward of the "Oregon"—I re-

member that it was on the "Oregon," ])ecause she

was the last ])oat going up after I heard from him,

and 1 think it was five boxes of provisions that I

sent up to him on the "Oregon," but I know I sent

him up some provisions, and a number of expenses

that I paid for him. I have no bills for the provi-

sions that I sent up to Potter Whittren in the fall of

1900, I haven't anything to show any money tliat I

sent up to him. If I remember right, Whittren sent

dowm to me and I sent him some money at one time

by a man by the name of Beechwood. I sent up some

money one time in the winter time b.y a man by the

name of Beechwood. Twenty dollars, I believe, it

was. I can't say whether it was a twenty dollar gold

piece or not; I don't remember that. Now, I sent

him up some money in the winter of 1900, a twenty

dollar gold ])ie(^e by Beechwood. I don't remember

of sending him any other money to Poi-t Clarence.

I don't think T liave any letter that Mr. Whittren

wrote me from the Port Clarence District. T dcm't

think I have preserved all of the letters that Mr.

AVhittren has written me with reference to the Bon
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Voyage claim, don't think I have all the letters Mv.

Whittren has written me on that or any other sub-

ject. I haven't got any letters from him from the

Port Clarence District that I know of. I haven't

got any letter showing that I sent him any money

whatever to the Port Clarence District, and no re-

ceipts. I don't know that I have;—I might have

even at that, if I went to runmiaging over my old

letters—I might find some. I am inclined to think

that that twenty dollars is all the cash that I ever

sent to Mr. Whittren up there. I am inclined to think

that that is all the cash I ever sent him. I know a

man by the name of Julius F. Thompson, an attorney

of Teller. I remember Julius Thompson collecting

some money for me he brought me down a copy

of the claims I had ixp there, and telling me about

that there was a good chance to re-locate some

of them. He told me I had better file amended

location notices and I sent this twenty dollars up

there to pay for these amended location notices.

As a matter of fact, this cash I have been tell-

ing you about was sent uj) there to pay for tlie

amended location notices on those claims that were

located up there for my ])enefit l)y Potter Whit-

tren; and I guess for his l)enetit too. Well, there

were some provisions sent up in addition to some I

sent on the ''Oregon" in the fall of 1900. I sent pro-

visions to Mr. Whittren botli on the "Oregon" and

on the "Edith"; on both. That is my recollection of

it. I have no bill of lading or shi^jping receipt; he
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has all of them because I sent them to him. He has

all the shipping receipts. I tliink I might find some

letters or communications from J. Potter Whittren

showing tlie receipt of provisions that I sent him up

to the Port Clarence District; I think I might find

some of them amongst some of the old letters if I

had them here to look tlirougli tliem; I have never

looked tlirougli to see whether I have or not; I

liaven't got them here with me if that is what you

mean. It is a long time ago, 1900, almost seven years,

1)iit if I took the time to look for them, I tliink I

might find some of the old letters. I have not got any

of the letters from tliat time up liere in Alaska with

me, T don't think. I know there was a great batch of

letters, but I don 't know whether I have any of them

amongst tliem or not.

Question: I want 3'ou to ])ring me a single lettei'

you received from Mr. Whittren acknowledging the

receipt of either money or provisions from tlie Port

Clarence District, aside from this twenty dollar gold

jiiece that you sent him to pa,v for filing the amended

location notices on these claims.

Answer : Yes.

The witness continuing : I think that after I had

sent provisions, I received back from ]Mr. Whittren

a communication stating that he had received the

provisions I sent him. I think I might have some

such communication among my old letters, but I

don't think I could get them—I had a l)ig stock of

letters from Whittren that winter; I think 1 ma\'

have some of them. Some of the letters are lost, no
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doubt, and I don't know that I have got any. I said

that I might have some of them amongst the old let-

ters at home; they might be among some of the old

letters that were stuck away around the desk at homo,

I think I saw some of those old letters around there

not long ago. I don't know if any of those communi-

cations hapi)ened to be saved oi- not. These

conmiunications started in in 1900. I had my office

in Nome, then on Steadman Avenue. After several

years I removed from there, yes, sir. I removed by

offices and outfit from Nome after a time. I moved

to Seattle, and also moved around to different places

in Seattle. I have been east. With all that moving

around I have preserved just the deeds, and the two

letters that happened to be along with the deeds,

they happened to ])e carried around with us; hap-

pened to be in some old trunks and just happened to

be moved that wa}^

Question : So that all j'ou have ever paid to Potter

Whittren dui-ing tlie time that Mr. Whittren was in

the Port Clarence district was this twenty dollars

and these provisions you say you sent but don't liave

any bills or receipts to show for, to pay for filing

amended locations on these claims ?

Answer: I don't remember any other.

Q. Did you ever pay him for the assessment work

in the Port Clarence District?

A. I paid Julius Thompson for attorney's fees

with reference to these claims 13 and 14 above Hay-

den's Discovery on Gold Kun, for matters that ^Ir.
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Whittren had asked advice about those things in con-

nection with those claims, and I sent to Julius

Thompson and consulted witli him in reference to

these claims so as to protect his interest, and I ad-

vised y\i: Whittren with regard to the same, and

when Mr. Whittren came down and we came to make

out the deed Av.e figured the assessment w( )rk, the cost

of the provisions I had sent him up, the money I had

sent up and the attorney's fees I had paid and the

money I had put up in the neighborhood of a thou-

sand dollars, and so that was all taken into considera-

tion when the bill of sale was made out, and we fig-

ured that that would just al)out amount to the cost

of the assessment work—of course, we were not fig-

uring on any lawsuit or anything of tliat kind then

—

I thought at that time that if there ever was a man
that could be depended on, it was Mr. Whittren, and

I considered ever}i:hing that Whittren did would l)e

all right—I never thought of having this all put down

in black and white.

Q. Now, do you mean to tell this jury that on

some old wildcat claims up in the Kougarok that you

paid Julius Thompson a thousand dollai-s for at-

torney's fees—that you paid him in the neigh])or-

liood of a thousand dollars attorney's fees? You

don't mean to say that do you?

A. I didn't say I paid him a thousand dollars.

Q. How much did you pay him?

A. I don't know exactly, Init I know I i)ai(l Jul-

ius Tliompson l)etween live and six huudred doUars.



456 Andretv Ecidie et al.

(Testimony of Dr. J. J. Chambers.)

Q. For consulting with Julius Thompson witli

reference to some wildcat claims that had been lo-

cated b.y Mr. Whittren up in the Port Clarence dis-

trict that at that time had no known value at all, some

five or six hundred dollars ?

A. Well, they were supposed to ])e very rich

claims from what Mr. Whittren represented to me,

lie represented them to me to l)e very valuable; the

most valuable claims in the country; why, some of

them he figured were worth three or four hundred

thousand dollars—none of them in fact less than fifty

or sixty thousand. There was nothing to compare

with them from his reports to me—I think in some of

his letters he figured some of them up—some of them

he figured up to five hundred tliousand.

The witness continuing: He told me to go and

consult with Julius Thompson. T think T have

got that letter—I tliinlx I liaA'c got some of those

letters yet. Tt may take me s some time to find

that letter; I would liave to look through a wliole

batch of letters, and then I might not find any.

The information that Mr. Whittren wanted with

reference to tliese claims in tlie Bluestone country

that I considted witli Julius Thompson about,

was some infonnation, some question concerning the

location notices, or something; and this time wlien

Beechwood was down here, and I sent him up a little

memorandum of what Mr. Thompson had told me to

tell liim and outlining tlie wliole proposition of what

Julius Thomjjson had told me to do to protect
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our interests, after Thompson had looked up the

points, he advised m.e what to tell Whittren,

and I did so. It was something that the mining-

laws provided. I have forgotten jnst what the

points were now, l3ut I know he wrote me down

a communication telling me what he wanted me
to find out and I went and consulted Mr. Thompson,

and he looked up the points and then came in

and advised me what to advise Whittren to do,

and I did so, and also sent him this twenty dol-

lars hy Beechwood to make and file amended loca-

tion notices. There were a good manv of those

letters, mostly private, that passed that winter.

As to the way I paid my share af the assessment

woi'k to Mr. Whittren, I have told you before,

that we computed it altogether, the provisions T

had sent and the twenty dollars in cash, and I

don't know whether there was any more or not

—

I didn't refer to that in that way, what I paid for

attorne,y's fees and advice, so much cash for advice,

but when we figured it nip, we figured in tlie wliole

thing and in consideration, knowing all of tliese

things ourselves, wlien we came t make out tlie

bill of sale we took it all into consideration, that

I had already paid my hundred dollars, tliat T

had paid more than my sliare of the hundred did-

lars on account of the assessment work. 1 liad

paid him about a thousand dollars. The deed savs

a thousand dollars. It amounted to more Mr.

Wliittren was paid, taking into considerati(»n tliose



458 Andrew Eadie et al.

(Testimony of T)y. J. J. Chambers.)

provisions and casli and other incidentals and

expenditnres. As a matter of fact, we estimated

at that time that it amonnted to more, something-

like eleven hnndred dollars, and shortly after

that there was another deposit, and ])efoi'e tliat

when he first went n]) there. It amonnted to a

lump sum of a thousand dollars, all told. I don't

know if that thousand dollars ineludes the one

hundred dollars; I don't know enough about it to

know—in fact, we didn't figaire in all those little

technical i)oints. I don't think I figured the

hundred dollars when he fii'st went up there.

We was just supposed to make up a lump sum;

we knew it was along there somewheres, and we

just lumped it all together and made an estimate

of it. That is not all the money I ever sent up to J.

Potter Whittren; there were two or tliree different

times. I supposed l)esides that I sent him uj)

monej", that is, I sent him two or three times as

mueh money as was needed when it came to these

amended loeation notices on account of there might

be some accident and T wanted him to have enough.

I don't know of any one amended location notices.

I don't remember whether Julius Thompson gave

him the amended location notices to file or not.

I don't rememl)er if T sent the money up there and

told Potter Whittren to amend the lorr/^ion notices.

I remember that I sent him \\\) some money once

1)y T^eechwood. ^Ir. AVhittren reported to me

that lie did the assessment work in 1901 upon this
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groimcl in which lie and I were interested. I

think he preserved the gromid. J. Potter AVhit-

tren never asked me for a dollar that he didn't get,

never a dollar for anything. I don't know how
many claims he represented np there in 1901.

I don't know now without referring to the list

he reported to me—I don't remembei' how many
there was. I don't know anything about those

amended location notices, he never turned any of

the records over to me. I don't know when it was.

I never did know when the amended location notices

were filed in the Port Clarence Recording district;

I never saw any of the amended location notices.

I accepted Mr. Whittren's assessment work in 1901,

on these claims and I sent the mone}^ too. I

sent enough grub and provisions and the like

of that, money when he asked for it, to keep him u]»

there ; or to help to keep him, anyway. I don't kn.ow

how many claims there were to be represented

—

somewheres between ten and fifteen ; I don 't remem-

ber the number exacth^ I think it was ele^'on,

maybe twelve, or thirteen or fourteen; I don't iv-

memiber now the exact number there were of

them; somewhere aix)und between ten and fifteen

though. Some of this grub I sent him, 1 bought

of Joe Hawkins, down here, Hawkins' place, and

some of tlie other Nome business houses besides

Hawkins, and some down here at the river store

—

I don't know where all T did l)iiy them now.

Several places, I suppose, around town. Joe Haw-
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kins. Joe Hawkins' River store down by Snake

Tiiver. It was a grocery store. Hawkins grocery

store. He ran a grocery business there. T don't

know where lie is now; the last I heard from him

he was in Valdez. T did not know him in Valdez.

I knew him here in Nome, but I heard he had

gone to Valdez. I haven't got any of the bills I

paid at Hawkins' store for groceries to send to

Potter Whittren in Port Clarence; I don't know

that I ever got any Inlls for goods I bought for

Port Clarence; I don't rememeber that I ever did

anyway. I did not keep any particular account

of the goods I bought and sent to Potter Whittren

at Port Clarence; Whit and I were a good deal

more like brothers in those days than we were like

keeping accounts with each other—we were not

looking to ro]j each other. It was not because

we were like brothers tliat I took such particular

pains to preserve tJiis bill of sale several years

after I told him it had been destroyed, and all these

communications I told you about carrying around

in a trunk. Those communications, if I have

them at all, are some old letters that were thrown

aside in trunk and just happened to come to light

when I was clearing uj) things; to begin with, I

don't know as I have any, but if I have, that is

how they came to l)e preser\c{l. It is just a more

of a happen-so that they are among tlie existing

things if they are. All the goods and provisions,

they were wortli T guess, foui* or five lunidred
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dollars; I don't know, I never figured it all n\)

for some years, and of course it is gone out of

my mind noAV. I don't now remember any of tlie

goods that were sent ; it is so far l>ack now that it

has passed ont of my recollection; that is al)out

too far back for me. to remember. Really, l)ack

as far back as the Nome tire is about too far back for

me to remember. I think possibly if I were to think

back sometime, I miglit recall some things. I

think there were some rntiber goods, some rubber

]30ots—I know there was a pair or bvo of rubber

boots, some boots I know I got from Hawkins'

down here, and of somebody else, a firm or two.

but I have forgotten the others' names, and then

another was this cash whicli I sent to Whittren

early in 1901, and I think there was a man 1)y the

name of Dr. Penn, that he lived in a cabin here

with before he went up to Port Clarence, and

whenever he needed any mone\' he used t(-) come

around and Ijorrow a few dollars, and I also can

remember when he left liere in 1900, he had to

be fixed up to go to the new cami). Potter Whit-

tren did not live in a cabin with me; he lived witli

Dr. Penn, and wlu>ii Vv came down fmm Port Clar-

ence in 1901 they were living together in a cabin,

and they neither one of them had anything to go

on. That was the following winter. When Whit-

tren came down late in th.e fnll of 1901; 1 lived in

mv offi(^e on Steadman .Vvenue and Whittren livc^l

in a cabin with Dr. Penn: they had their house
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togothc]*. I did have soiiie1;hing to do with tliem

then. I kept Whittren the whole winter here

in Nome; he eaine dow^n from Port Clarence in the

fall and he had nothing to do all winter, and I

supported him here in Nome that whole winter,

or Tuitil the spring. I had paid something for my
assessment work in the Port Clarence district prior

to this time. I kept advancing Whittren cash,

and for the reason that w^e never had any settle-

ment from the spring before Avhen we were to have

had—lie never had been dowai for ns to have a

settlement and ^vhen he came down in the fall he

had nothing to settle np with. He never rendered

me any statement for the assessment work he had

done up there, never has to this day. We never

had any settlement in full, it was always ]:>nt off.

Onr books of account are these two deeds. The

only settlement we ever had was in the spring of

1902, when these two deeds were passed, and that

settled up the entire account. There was not

much opportunity for it to be settled up between

us before that time until in the spring—he stayed

all winter, the winter of 1901, in the Port Clarence

district— he stayed all that Avinter in Behring

City. He was dowai in the fall of 1901. He had

been settled wdth and paid everything for the fall,

and the settlement couldn't come until spring.

I gx)t a deed in April, 1902, the reason I didn't

get it in the fall of 1901, after wt settled up there

Avas, in the contract with him with reference to
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the Port Clarence propei-ty, the way I was to ae-

quire my interest in this property, in the j^rounds,

])ut he was to hold the title to the ground in his

own name, and I regarded it as perfectly safe;

I was to put up enough for him to cover the ex-

penses of locating and filing the locations because

those things things were tilings that Jiad to l)e j)nt

up in advance, and I was to cover all of those

expenses, which I did, and on consideration for that

whenever he had paid for everything he liad liad

;

in consideration for that he was to make me a deed

for my interest. The reason for that was that he had

to pay in advance for everything he had done up

there, and he didn't have the money to go ahead with,

so I put up the cash in advance, in consideration

of which he was to deed me my half of the prop-

erty any time I asked for it. Of (bourse, from the

fact that he had to jnit on two locations, he was

delayed, or I presume he was. T think T can

show you letters wherein lie says we are to he ('(lually

interested in tliis property. T will furnish you

the letters themselves, if you want tliem. You

. can have every letter that passed between us that

I can find, if I can. hud them, and T think \ can;

I think I have some of ther.i around, if not all of

them. I have them in my posvsession I think.

They are here in Nome, soine of them I tliink I

am not sure; I have told you that over an<l over

again. I will be glad to give them to you, if my
counsel agree to it. If you will ])r.]\\t out tlie i>nr-
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ticular letters you want I will gi\e you them,

covering what points or datea. I have got no lyook

account ^^4th Mr. Whittren between the year 1900

and the present time. I never kept any lx)ok

account. When Mr. Whittren came down in the

fall and told me how things were coming and that

lie was in a l^ig rush to get back to Port Clarence,

and he told me that he was running pretty short

and asked me if I could let him have a certain

amount, that he wanted to ])uy some instruments;

I asked him how much he wanted, but that he

was short of funds at the time and I let him have

as much as he needed, and at that time I said to

him, "A¥hit, old boy," this is a matter that we can

settle uj) afterwards." I never figured on we would

have a lawsuit about it. He and I were two part-

ners, and for my part, trusted each other—wc

were not so much like two partners as we were

like two brothers, and for that reason no books

of account or anything of that kind were kept be-

tween us. I never figured on a lawsuit or anything

of that kind. AVe Avere more like brothers than

partners. It is not true that the reason why this

deed to the Port Clarence properties was made

for an undivided one-quarter interest instead of

for an undivided one-half interest was because I

did not at tliat time pay to Mr. Whittren the sum

for the assessment work uix)n these properties

for the year 1901 ; the assessment work was not

figured in the assessment work no way—the real



vs. J. J. Chambers. 465

(Testimony of Dr. J. J. Chambers.)

question—no such question in any shape or form

at the time of making the deed at all. It is clear

in my mind that the money question Avas not

counted in at all between us so far as the assess-

ment work was concerned—it was in fact to me
plain that I was to have m}^ interest in this prop-

erty the same as any other grubstaker. That is

not the reason the deed was made for a qiuirter

instead of a half, nor for an}^ other reason, because

it was made for three quarters instead of a quar-

ter. I told you it was not the reason because it

never was made out that way; no. No, that is not

the reason. I left Nome in August or September

of 1902, after 1901. I learned that the ground

covered by the Bon Voyage claim was open for

location sometime about the middle of the sunnner

of 1901. I went with it to Potter Whittren; I

liked him; I thought he was a fine fellow. I felt

towards Whittren as I felt towards a brother, a

brother whom I cared a great deal for. I always

liked Whittren. I did not send for Whittren and

say, "Potter, old boy, here is a fine piece of ground

out here; you go and locate it and I will give you

a quarter interest in it." It was not that way at

all. He said he would go out and locate it and

we could go into it together. I agreed to give

him a quarter interest for going out to locate it;

he got a quarter interest yes. I said that I would

give him a half interest. AVe were the owners

in it together; we were supijosed to be o\ATiers in it
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together; we were working along and were sup-

posed to be equally interested; everything that we

got he expected one-half of and so did I l)ecause

we were equally iriterested, except one-half interest;

til at was another question—we went out and didn't

find any location. I didn't tell Potter Whittren

anything about this ground, except that it was open

for re-location. I hadn't done anything at all

upon the ground myself. Nothing at all. When
Mr. AVhittren came back from locating I gave

him ten dollars and a half to go and record the three

claims. Three location notices were to be recorded,

the Bon Voyage, Five and a Half on Little and

the Rocky Bench; there "was not another one there

that I was pa.ying for at that time; when he came

]>ack from locating these claims. Whittren did

not hand to me another location notice on Dexter

at the same time. None at all on Dexter to me.

He did not t(41 me about then. I didn't know
anything about it then. I went out that same

time—I could not go l)()t1i ])laces; T went along

with Julius ThomiJson and located a luuidred and

sixty acre tract, three miles below Safety Lagoon.

I was up at Port Safety at tlie time m>^elf. T

couldn't go both places Aery well at the same time.

I was three miles below Safety Lagoon, and located

a hundred and sixty acre tract, beyond Nome
River and located a hundred and sixty acre tract.

Julius went himself toi>; avc \\in\i down in a sled

and located it and Whittren and Dr. Penn went
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out togetlier the night before ; I could n'ot be in

])oth places. I went with Julius ; he came down here

and hired a sled, and we went out on the 31st day

of December, he went out on the 31st of Decem-

ber so as to be there very earl}^ in the morning

on January 1st, if I rememl^er correctly—it is a

good while ago and Julius Thompson and I went

m3^self, in a sled early on the next morning, and

we didn't see Whittren that morning until after

he returned. I think I could have gone out and

located it myself—I think I might. I have done

something else toAvards the Bon Voyage claim

except to pay the two dollars and a half for record-

ing the notice of location. In about 1900, I think

here, in the fall, just about as I was going out,

when, as I remember now—it is pretty hard to

remember all these things exacth^ how they hap-

pened so long back, but I think it was in the fall, or

it may have been early in the spring, or possibly late

in the fall of 1901. Towards the location of the Bon

Voyage claim, I gave Whittren an equal share in all

of my claims up there, if he would turn over to me

an equal interest in these claims out here, this fra(*-

tion between Four and Five Anvil Creek, the Bon

Voyage claim, and Number Four the right limit of

Dexter Creek. Mr. AVhittren, knowing the Avork was

to be done on all these other claims, was to put an-

other interest—or he was to have another interest in

these other claims here in place of these other claims

that were located then, and I think on January 1st,
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1903, and 4—in 1904, I guess—I don't remem])er the

day, he was to get an interest in these other for keep-

ing up these others ; he was to take care of the Rocky

bench ; tliat was all arranged for in advance, which

was never done. I have just told you what I did

with reference to the Bon Voyage claim in January,

1902, with reference to its location. That is the way

the assessment work was to be executed for these

claims. It is practically so tliat before I sent Potter

Whittren out to locate these claims, I told him that

if he would go out and locate these claims, if lie

would do the assessment worlv on the Bon Voj^age,

and the rest of this bunch, that I woidd let him in on

the other ground, and probal:>ly I might give him an

interest in it; he never made any objection to the ar-

rangement. I told him before that if he thought lie

had a better right to them than I had. I refused

four hundred dollars for it, for Five and a Half on

Little Creek, I refer to now. I refused four hundred

dollars for the fraction between Four and Five. I

told him I figured on selling it for a thousand or a

few thousands. I don't know if Potter Whittren

has got any interest in any fraction on Little; only

what John Hill told nie that he liad a half interest

for locating it. 1 don't know nuything about it. I

don't know myself if Potter Whittren has got any

interest out there. Pie told me in a letter which was

produced here, or which I can produce here, in which

letter he made some calculations. If all of tliose

claims turned out right that he thought he had here
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in 1902 and '3. Some people I was friendl}^ with in

Dawson and coming over the trail from Circle City

pnt me onto these claims. ]\Ien I was friendly with.

I was under no obligations to him ; T didn't want his

claims ; I wanted a check for the money he owed me

;

l}nt instead of that, he came and said it was all lie

had; he didn't say, "Here is a claim for you—you

done me a favor in Dawson, and I'll give you this

claim." I don't remember what kind of shape it was

in, it seems to me it Avas power of attorney; he of-

fered me his receipts or location notices, or what-

ever way I wanted the ground. I said I didn't know

just what shape it was in ; I think that had reference

to Five and a Half—that meant the fraction l^etweon

Four and Five on Anvil Creek; I don't remember

just exactly about it, whichever it was, a power of

attorney, or whether it was location notices, or just

what they were. I don't remember just what they

were. I don't remember if he left me his power of

attorney, whether it was left that way or not; I

don't remember just exactly now; I don't remember

how it hap|3ened to fall into my hands. I don't know

whether I had a power of attorney to this proj^erty

or not; I don't remember whether there were deeds

to it or not. The papers were turned over to ^^'llit-

ti'en at the time that Whittren was out thei*e and liad

the assistance of a man b_y the name of Kell>' ; lie and

Whittren had some controversy between them al^uit

the fraction. I have turned over papers to him and

the ]H)wer of attorney amongst them, no doul)t. I
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don't say that I had a power of attorney; I say that

I possibly might have. I don't remember the trans-

action with regard to all of these claims, just exactly

how^I don't call to mind at the present time. I

don't remember now how the transaction came about.

My memory is not very distinct, no. Not in a matter

of this kind, no. I never put my mind on it, of course,

like I would if I thought there was going to l)e any

trouble come up over it. I never gave it any thought

particularly, because it was the understanding that

I was to have the proceeds of the ground; that is

my recollection; I never heard from him since he

went back to Chicago, or wher/?ever it was he went

back to his \\om.iv; they were pretty well fixed, as I

understood the matter, but I never have heard from

them since then. On either May 23d or 24th, 1906,

Mr. Whittren was in my office in Seattle ; I know

it was about there somewheres; I would have to look

up the records ; I have got the records here. Wo had

some few words thei^; we talked over l)usiness mat-

ters. Never a hot word passed between Potter Wliit-

tren and myself in the world ; in fact, his statement

here to that effect is wholly false; we novei* had nii

unpleasant word pass between us until we had these

words down here at the foot of Steadman Avenue

last summer. It is not a fact that when I bwught

out this bill of sale, which has been introduced in evi-

dence here, marked Plaintiff's Exhibit No. 1, and

handed it to Mr. Whittren, that there were some hot

words passed between us concerning this bill of sale.
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As a matter of fact, I don't know that I handed it

to him. I had it there that dav, and we were talking

over the location of the gronnd, whether or not it lay

on the paystreak. I o(>t it out of the vault where I

kept my papers, the safety deposit vault. T don't

remember just when I got it. T tliink perhaps it was
in a pigeon-hole in my desk there when Whittren

came in. I had it in tliere—T went and got it because

I wanted to look up the I'ecord, because we thought

that the paystreak ran across the claim, and I thought

that if that was the case that I liad better send it up

and have it put on record; I had better hold onto

it. Perhaps I did not tell him just then that I was

going to send it up and have it put on record, but I

went and got the deed to see where the location of

the ground was, whether I would know by the de-

scription whether this was the paystreak that I liad

been hearing about all winter where the big pay ran,

this big paysrtreak by telegraph, because tlie last dis-

patches that had been received told of a paystreak

going across in that locality, and I thought that I

had better investigate the tiling ; I thought it neces-

sary that I might have to investigate, and that if I

did that I might have something or know where

it ran, at any rate. Tliis deed did not tell me where

the lines of the pay struck. I was told where tlie lo-

cation was; I cold Ml where it was located l)y tlie

deed; where the ground \vas located; tliat is wlieu

I got the deed l)v reference to my mouKn-andum, I

got the exact description of tlie Ihiug. 1 had been
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on the ground before and after it was located. I

sent for him for the purpose of seeing if he could

throw any light ui3on the special location, so if it

Avas on the paystreak we would know about it. I

think I can tell about where the ground is located

from this deed. I didn't know the exact location of

this ground, though I had been out there twice l)e-

fore this time; all I laiow was that it was off No. 7,

on Newton Creek—T didn't know the exact location

or description, only about its locality. I didn 't know

whether it was just exactly on No. 7 Newton that the

paystreak ran ; that was the reports that were com-

ing out during the winter, that the paystreak had

been found in that localit3\ I didn't know they had

a beach line at that time, that is over on Newton.

Question : Now, you knew, as a matter of common

knowledge, that the plain description of Newton

Gulch, what locality this ground was situated on on

Newton Gulch, and knowing that locality as yon did,

that you could at least detemiine where this ground

was, did you nof?

Answer: Well, I don't know as T did know where

it was located at that time.

Q. Having been out on the ground twice liefore,

yet you were not able to tell where tlic ground lay;

is that what you now say ?

A. Well, simpl}^ being out upon the ground—the

line that I was on was two or three hundred feet from

Newton—it was so far from Newton itself that there

was not much to tell where vou was from Newton

—
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it was so far out of the road in this c-ase ; in fact, I

was only across the upper lines of the Bon Voyage

—

I went just across where the upper line lay, and T

never saw any but the upi3er end stakes; I never

even saw any of the lower end stakes—just the u])-

per end stakes; I never was on the lower end of tlie

claim at all. That was in 1901.

The witness continuino-: In 1902, that time tliat

I was out there once, in 1902, I never saw the lower

end stakes; I just cut angling- across the upper end

of the claim. I was not out there when the snow

was on the ground; I ,rame across the upper end

of the Bon Vo3^age, that is, I just took in the upper

corner of it, and rounded across and came across

and down the right limit of Dexter Creek, across the

round of hill, took in the bench on the right limit

before you get to the Bon Voyage, and came across

the upper end, saw the upper end stakes or the B(ni

Voyage claim and then over the hill down again, and

across down Dry Creek and then came home. I could

remember the lay of this ground where I crossed it

coming l)ack to town, on the occasion I have just de-

scribed. I know just how the ground lay at that

time. I remem])er distinctly being upon the Bon

Voyage claim and seeing the u])per end line stakes.

1 said the reason I wanted to see this deed was, T

wanted to know if I knew tlie lay of the gi'ound or

not, was wliy I wanted to see the deed and descM'ijv

tion, because I didn't know whether T did know its

location or not, at that time. I knew the lay well

enough so that T can tell the ronte I took when T was
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(^omin^- ,2TToss Ne\\i;on and tlio npper end of the Bon

Voyai>(\ and I think I have ex})hiined it sufficiently

to yon, or as much as I can. If I have not made

it satisfactory to you, I can't help it. The deed

might show hy this description where the I'eal pay-

streak ran, and knowinji; other claims, when I heard

of it, where it was loc-ated, I knew that it must l)e

bounded hy some of them, although I don't say that

I knew just exactly, and if it said in the deed at all,

I would l)e able to locate it, or I thought I could

anyway. 1 don't know that Whittren asked me to

get the deed to find out where the claim was located.

1 know that he didn't; I ncA^er said that he asked me,

I don't know whether I got the deed the morning

of the 24th of May; I don't know whether I g(^t it

then or a day or two before. I know I had it on the

24tli of May; Imt whether it had been there a little

while before ; I could not say with regard to that now.

I never did learn that the paystreak was running

in the vicinity of the Bon Voyage claim; I learned

that the indications were that it was liable to run

over there, during the winter of 1905, or in the spring

of 1906. I did not learn that through a message re-

ceived through Mr. "Rinehart. T wrote a message in

1906, to be forwarded to Mr. Ohilberg. That is the

message marked Plaintiff's Exhil)it No. 13, in this

case. That was in response to another message that

AV. V. Rinehart had received, to look up Potter

Whittren for Eugene Chilberg, in reference to this

Bon Voyage claim. That was not when T heard

i'ur the first time that the Bon Voyage claim was



vs. J. J. Chambers. 475

(Testimony of Dr. J. J. Chambers.)

likely to turn out rich ground ; that is not true. Just

before this time, I saw a piece in the paper which

stated that this was liable to turn out along the pay-

streak, through messages that had come out, we heard

that they were going to run u]) along this line from

Otter Creek, and cross in there with their drills, and

of course I knew from the description that it could

not be far from the line of the Bon Voyage, and as

it got on towards spring, I learned through mes-

sages and letters received in Seattle, in the spring

of 1906. The reason I didn't go and get this bill

of sale and look it over when I first learned that it

was likely to be valuable, was beca-s-»e I knew that T

could not do anj^hing until the first boats got in and

would be going up, in the spring, and I thought the

1st of June or along there would be time enough.

I knew before that in April, that it might be valu-

able Ijut I also knew that it would be no use to get it

out, until it closer to the time when the boats were

going up in the sy^ring, even if it had any such ^'alua-

tion as the papers were giving this third beach lino,

so I had no use for the deed until the boats would

come in in the spring, anyhow. When I learned

that the })eacli ])ay was struck on Tiittle Creek, I

learned that it was liable to run across this way, in

fact, that was the first time I learned that there was

another beach line, the beach lines had not been

talked about much down in the States Ijefore that,

but I don't think it was on Little Creek; it runs in

my miud that it was some othei' ])aystreak or ])each

line, somewheres along the line of Anvil, T believe,
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anyway, alon^ the line that paralleled the present

beach paystreak, and that the indications were good

for that snrronnding country over there, but we got

messages down below that the Little Creek claims

and some others in that vicinity had been struck,

and were valuable, for quite a time, but T did not rec-

ognize the names of those claims in there, and I

didn't pay much attention to the claims, particularly

the May and the Bessie, and the line of pay that ran

along that way, because I was not acquainted with

the ground in that locality to amount to anything;

anyway, T didn't know the names of those claims and

they didn't interest me so much. I think it is correct

that I did not learn that the third b-each streak ran

east and west ?aintil the spring of 1906; it might be.

I think that that is right, that I did not learn that

the third beach line ran east and west along on Otter

creek until the spring of 1906; that is, last spring

a year ago. I believe that that is right; yes. I

kept this deed down in the safety vault because that

is where I usually keep those things, as a matter

of precaution. The two deeds were alwa.vs in one

envelo])e and the two might sometime be of some

value. I was i^retty busy around those few days

along the last of May, and I didn't take it back until

the next time I was u]) town by the vault for some-

thing. All that I wanted was to look at the descrip-

tion in the deed, but T didn't take the time to go

back to the vault witli it for a few days aronnd therC;

liecause I was very busy and I hadn't taken it around

))ack again; I didn't go up to the safety deposit pur-
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X)Osely to carry it back again. I do not know any-

tliing about wh.y I did not take it out wliile I was

there at the vault and look at it. I had taken the

precaution to protect it theretofore; I had kept it

there in the vault with my other papers as a precau-

tion against fire and so on. I don't know of any

])articular reason why I should take it out of the

^\ault unless I was taking it up to the office to show

to Whittren; I don't remember about that now; that

may have been the reason, I don' remember. The

chemicals that were in my office came into my otiice

by a lawyer friend of mine from Chicago, a man by

the name of Frank Kellerman; the tallest man in

the country—in Alaska, anyway; every one knows

him that knows anyone in the Daw^son country; he

owned a building in Chicago, or did, the last time

I heard from him ; vras practicing law there. I don 't

remember just when he came through here; in the

summer time ; he vras making a hurried ti'ip through

the country; had been to Dominion Creek in the

Yukon Territory to serve some papers and back

again, and he made the h\st trip in the shortest time

that ever had been made from Chicago and back

again. He stopped over only a short time in Seattle

and came in to see me—we were old friends; went

together in 1896, eleven years ago last spring; we

went in over the trail together. 1 don't know

whether or not he is the kind of a man who uses ink

erasing fluids on his k\gal ])ai)ers.

(Bottle handed witness.)
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Question : Now, I want to know if that is the same

kind of chemicals that was in your office, or the same

chemicals in preparation or manufacture that was

used in chanj^ing Plaintiff's Exhibit No. 1, the deed

offered in evidence in this case by the ]daintiff'?

Mr. MURANE.—Objected to as wholly imma-

terial and irrelevant, and not proper cross-examina-

tion, and all having been gone over before with this

witness b.y this very counsel when the defendants

called him upon the stand thcmselve.s' ; on the fur-

ther grounds, also, that it is calling for an expert

opinion or conclusion by the witness.

The COURT.—I think he has fully examined with

reference to the nature of the materials in ink eras-

ers; I don't think there is any use in going all over

it again; if there is anything omitted, my attention

has not been called to it. Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which exce])-

tions were allowed by the Court.

Mr. COCHRAN.—We offer to prove by the wit-

ness now upon the stand that the chemicals compos-

ing Defendants' Exhibit "Q" ai-e the same as the

chemicals used in the alteration of the instrument

Plaintiff's Exhibit No. 1, u])on whicli plaintiff re-

lies in this case, the Exhibit "Q" for identification,

being commonly known as Sanford's Ink Eraser.

.Mr. :\IURANE.—Plaintiff objects to the offer as

wholly irrelevant and inunaterial, and does not prove

or disprove any of the issues in this case, and for
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the further reason that defendants have fj^nne oxer

the whole ground with the witness now u])on the

stand with reference to the (chemicals contained in

the eraser used in this case, and that it is not now-

proper cross-examination.

The COURT.—Objection sustained.

'To which rulino- of the Court the defendants, and

each of them, then and there excepted, Avliidi exce])-

tions were allowed by the Court.

The witness continuing: I had in my office some

chemicals—I don't know what it was called. I don't

know whether it was Sanford's Ink Eraser or not

I do not remember that I testified on my direct ex-

amination that I had Sanford's Ink Eraser in my
office ; it was one (^f the leading fornud/^s' ink erasers

which was put u]) at Lowman & Hanford's—I don't

know but what I went down to I^owman & Hanford's

and got it—I think I did; I wouldn't be sure, l)ut I

believe I stei^ped down and got it for my friend: I

don't know whether it was Sanford's though—I thiuk

I bought it at Lowman & Hanford's, though, myself;

I believe I did. I don't remember that I swore on

uiN' direct examination that it was Sanford\s Ink

Eraser. I believe I Ixtught it at L(nvman & Han-

ford's; I woiddn't lie sure, l)ut 1 l)elie\'e 1 did. I

don't remember whetlier 1 ])ought it or wliether Mr.

Kellerman bought it; I don't recall now which it

was. I said I may liave stepped down and got it

for him; I don't say whether I did or not, tliough.

I don't know whether I ])oug1it it l)ecause 1 don't

remember now; it was not a matter to charge ni.y
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mind with. The reason I think I went and l)oii.2,lit

it, was Mr. Kellerman was in a bij2j hurry and was on

his way to the boat then when he wanted to use this

eraser, and I have forgotten whether I ste|)])ed

down and got it or whether I told liini where to go

and get it, but it rather seems to me now that I just

stepped out and downstairs and got it for him and

came back. I know that he was in a great hurry;

I don't know whetlier I did or not, but I believe I

did. He was there going up and coming back again,

I remember, and I believe I did—I believe I went

down and got it myself. I think I testified the other

day I got it at Low^man & Hanford's; I know I got

it in the leading store and only went to the nearer

one, whichever that was, because Mr. Kellerman was

in a hurry, but I tell you I don't remember which,

whether I went down and got it or whether he went

out and came back and left it there. It was my rec-

ollection when I testified before that my lawyer

friend went out and got it and left it there in my
office. I said I was not positive now ])ut I believed

1 went out and got it. It was su])posed to be ])ui"-

chased at Lowmaw"* J/anford's ; I don't know wliich is

the closest place to my office, but I tliink Lowman's

is, and that is the reason I say I think I went down

to Lo\Miian's, is because it is the closest to my office

and I Avent as quick as I could go down and ])ack

because lie was in a great hurry.

Question : Now, just tell this jury what kind it was.

Ml-. ]\IURANE.—That is objected to as whollv

irrelevant and innnaterial, and all having been gone

over before.
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The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excei)ted, wliich excep-

tions were allowed by the Court.

Question: What did it look like'?

Mr. MURANE.—Same objection.

The COURT.—Objection sustained.

To which rulin,a^ of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: What was it called?

Mr. MURANE.—Same objections.

The COURT.—01)jection sustained.

To which rulin.sf of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Mr. FINK.—We offer this testimony on bahalf of

Waskey and others for the purpose of testino- tlie

credibility of the witness and contradicting his pre-

vious statements made by him heretofore, and also

for the purpose of showing the character of the

chemicals used in this case and to introduce De-

fendants' Exhibit "Q" for the purpose of showing

^vhat effect such chemicals will have under given

conditions, and to show exactly how and when this

change was made according to our theory of the case.

Mr. MURANE.—It is objected to on behalf of the

plaintiff on the ground that it is wholly immaterial

and irrelevant, and that it has all been gone fully

into before by the defendants with this same witness

when they called him upon the stand in their direct
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cxaminatioi], and for the further reason that it is

an attempt to contradict the testimony of a witness

upon the stand in their own behalf and an attempt

to im])each a witness which they called themselves.

Question : What kind of an ink eraser did you call

this Lowman's ink eraser.

Mr. MURANE.—0]3Jected to for the reasons that

it is irrelevant and immaterial, and not proper cross-

examination.

The COURT.—Objection sustained; he has al-

ready stated exactly what he called it, if anything,

and there is no use wasting time to go over it again.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excey)-

tions were allowed by the Court.

Question: Now% wdiat leads you to believe now that

you went and got the ink eraser?

Mr. MURANE.—That is objected to as wholly ir-

relevant and immaterial, and not proper cross-exami-

nation, ])ut was something drawn out by the exami-

ner by his own examination.

The COURT.—0])jection sustained.

To whicli ruling of the Court the defendants, and

each of them, then and there excei)ted, which excc])-

tions were allowed by the Court.

Question: What was the ink eraser used for?

IMr. MURANE.—Objected to on the grounds that

it is wholly irrelevant and immaterial and all gone

over l)efore with this same witness, and is not now
proper cross-examination.

The COURT.—Objection sustained.



vs. J. J. Chambers. 483

(Testimony of Dr. J. J. Chambei^.)

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Question: Was there any instrument altered in

your office other than the instrument Plaintiff's Ex-

hibit No. 1, between the 21st of April, 1902, and the

24th of May, 1906'?

Answer: Yes, there was this instniment that ^Ir.

Kellerman was changing in my office at some time

l)etween those dates.

Q. You have examined the chemicals which I

handed you marked Defendants' Exhibit "Q" for

identitication, did you? A. Yes, sir.

Q. Are those the same character of chemicals

which were purchased by you in Lawman & Han-

ford's, that is, the same character of chemicals in

manufacture, as were had in your office and used in

the alteration of this Plaintiff's Exhibit No. If

Mr. MUEANE.—We object to the question on the

ground that it is wholly irrelevant, incompetent and

immaterial, and not proper cross-examination; and

also on the further ground that counsel for defend-

ants went into the subject fully with this same wit-

ness when he was upon the stand in their own b^rhalf,

and that they are now barred from cross-examina-

tion.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.
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The witness continuing: I do not know what in-

strument it was that was altered in my office by Mr.

Franlv Kellerman. I did not assist in the alteration

of the instrument. I saw the instrument there on

my desk; that is about all I know; I didn't pay any

attention to it. I suppose, technically speaking, I

only saw the chemicals there on my desk, and he told

me that he was going to alter an instrument, and I

saw it there on my desk. He was there in my office,

had the chemicals there, and told me that he was

going to alter an instrmxient.

Question: You took it up to your office, knowing

that he intended to reform or alter an instrument,

and that is what .you purchased these chemicals for,

to reform or alter an instrument?

Mr. MURANE.—Objected to on the grounds that

it is irrelevant, incompetent and immaterial, and has

all been gone over several times already with this

very witness, and is only consuming the time of the

court and jury. Besides it is not proper cross-ex-

amination.

The COURT.—Objection sustained.

To wdiich ruling of the Court the defendants, and

each of them, then and there exce])ted, which exce])-

tions were allowed by the Court.

Question: Is your office used extensively for the

purpose of altering instruments?

Answer: My, no ; the only time it was ever used was

these two times.

Q. How much experience have you had in alter-

ing instruments with acids or chemicals?
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A. Not any.

Mr. MURANE.—Objected to as wholly irrelevant

and immaterial, and not proper cross-examination.

The COURT.—Objection sustained.

To which rulin^^- of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: I was there a part of the

time when the instrument, Plaintiff's Exhibit No. 1,

was beino- altered—that is to say, when it was ready,

I saw the writing go in. I saw the writing go in.

Saw Mr. Whittren doing the writing. I was stand-

ing looking over his right shoulder when I saw the

writing go in ; I came in through the door and looked

right over when he wrote. I only knew at the time

that he was erasing from the deed what it was in

the conveying clause, as I told you before, because

he had deeded away more than he owned in the Bon

Vovage, as appeared l)y my deed. I testified to that

l)efore. I don't know, I presume that I answer the

same wav when that question was asked me before;

that was the fact all right. After the 21st day of

April, 1902, I don't think the deed was ever talked

about—I think it lay there folded together in the

same envelope, the two deeds together—I don't know

that we ever talked it over anyway: I d(m't recol-

lect having talked it over now, anyway. 1 certainly

remembered that it was a deed to this ground that I

had. T knew T had it all tlie time, but T don't think

that we talked about the deed, although I think we

mnv have talked about the claims and the interest—
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no, I don 't think we ever talked about the deed ; I

don't think we ever referred to the deed but the one

way ; that is the only way I ever remember mention-

ing the deed, was concerning the interests in these

claims. I had recorded the contract with Mr. Whit-

tren up in the Port Clarence District. Well, tlio

time when I had that recorded Whittren was a com-

parative stranger to me ; I had seen him up in Daw-

son, but when he spoke to me in Nome he was a com-

parative stranger to me, and when he was up there,

I decided that it would be just as well to put the deed

on record, and I did so, because the property was

up there and I was down here, and as I said, Mr.

Whittren was a comparative stranger to me then;

I didn't laiow him as I did afterwards, and one time

when the deputy recorder was down here, I sent it

up to put on record. If I ain't mistaken I sent it

up by Mrs. Bernardi—her brother was recorder, or

deputy or something—her brother, I think it was. I

have just told you why I took these precautions, tlie

property was up there and I was down here and I

wasn't much acquainted with Mr. Whittren—those

were the only reasons for my precautions. Mr.

Whittren was not very well acquainted with xovy

many people around town that first year or so. I left

here in the summer or fall of 1902. I remained ab-

sent until I came up here I think the latter part of

September, last year. When T left here in 1902, T

went to Ohio by way of California. 1 did not remain

a great while in Ohio ; my family were back there. I

could not say how long I was back in Ohio—two or
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three weeks, mayl^e a month or so ; then I came baels:

to Seattle and went to practicing my profession, after

a short time in Seattle. I did not go back east for

the pnrpose of floating some oil corporation stocks;

that was incidental to my visit home. I did float

such a corporation.

Question : Yon wei'e engaged in engineering the af-

fairs of that corporation for how long?

Mr. MURANE.—That is objected to as immate-

rial and irrelevant, and don't tend to ]3rove or dis-

])rove any of the issues in this case, and is not proper

cross-examination.

The COURT.—Objection sustained; if he wants

to go into another business that don't prove aban-

donment.

To which ruling of the Court the defendants, and

eacli of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: I returned to Seattle, I

think it was in November, 1902, to the best of my rec-

ollection; it may have been October; I don't remem-

ber for certain ; I was only hom«^ to Ohio for a very

short time. I have paid from 1902 to thp present

time one dollar for assessment work on the (>on Voy-

age claim; indirectly I paid; as T have ah eady told

you, I i^aid it in tlie way of paying expense s. I paid

it to J. Potter Whittren and fen* him. I have paid

indirectly a good deal. Twenty dolhirs to Beech-

wood, of Tacoma, AVashington, at one time. I never

got any (*hecks which 1 had given to Pottc r Whittren

returned after payment; besides this c i.sh which L
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gave to Beechwood, I furnished Whittren with gro-

ceries and provisions, and aftei'w^ard, down here at

Nome, I furnished him with board and lodging in the

winter of 1901, and in the winter of 1903, too, when

he was outside there was a party sent me some money,

belonging to me by Whittren, which he got, and also

provisions furnished Whittren, and when Beechwood

left there was money that he owed to me that he

turned over to Whittren, cash, w^as turned over to

Whittren, who was working on these claims at that

time. It is not a fact that I never paid one cent for

that deed direoth'^ ; I always paid my debts. J. Pot-

ter Whittren and I always settled our accounts. Yes,

just on the spur of the moment I don't remember any

other way than indirectly that we ever settled, but we

always settled. I never paid him any other way than

indirectly because he never asked me. J. Potter

AVhittren never asked me for an^i;hing he didn't get

;

he got every dollar he ever asked me for.

Question : You never have ]3aid Potter AVhittren

nor anybody else one dollar directl.y since 1901 upon

the Bon Voyage claim for doing the assessment work

upon that claim, directly, have you ?

Answer: I have paid expense directly—what do

you mean ? Q. Answer the question yeis or no.

A. As the question is framed there, no, not \c>

the best of my recollection—you say directly ? That

means, did I personally pay anybody ? I don't recol-

lect just now on the spur of the moment

—

Q. Don't you know that you have not up to the

present time ever paid anybody one dollar directly
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for performiniy assessment ^yo^k on the Bon Voya£i;e

elahn since 1901.

A. Well, I know that I ])ai(l Beechwoocl some

money for Whittren in a settlement of a snit that was

])ending between the two men, while Whittren was u\)

in the Port Clarence District, whether you would call

that directly or not, I don't know, Init I ]y<xid him the

cash money out of my pocket for Potter Whittren—

I

have told you three or four times that I had furnished

Whittren with provisions and su])i)lie3, which were

just the same as cash ; they cost me cash and he want-

ed tlie grub—you can call it what you please—directly

or indirectly; it was cash money.

Q. Where was this suit that you paid for Potter

Whittren directly, what was there in it?

A. I don't know whether it was in suit yet or not,

or whether it was matter that was settled l)efore it

went to suit, Init I know Beechwood was running

around demanding ])ay from Whittren and Whittren

sent me word to settle up with him and get rid of him.

The witness continuing: I don't what that suit

was for only that Beechwood claimed that Whittren

o^yed him. It is not a fact that this was a question

involving provisions and an outfit between Beech-

wood and Whittren, and that you, u])on hearing only

one side of the story, tui'ued over some money which

you had of Whittren 's to Beechwood, and as it turned

out Whittren had nothing whatever to do witli it. T

haven't got any contract for it. There was no con-

tract. Whittren just simjdy advised me to go ahead

and pay him, he was there and he had no grub, as it
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hap]:)Oiie(l, and I sent it to him, as I recollect, before

lie had pnt his snit on record. That is a part of the

way that I recollect now that I paid for my assess-

ment work. I don't know just exactly the date of

that transaction, Init T can if you will let me think a

moment; it was in the spring-—in the spring of the

year while M-r. Whittren had his office on the third

floor of tlie Lumber Exchange Building. I believe

in 1903 ; it was in the spring of 1901, when Mr. Whit-

tren had liis office on the third floor of the Luml^er

Exchange Building in Seattle, and I had my office on

the 4th. 'Mr. Whittren told me he borrowed two

hundred and twenty-five dollars of Beechwood. I

didn't tell him anything. He told me that he needed

all the money he could get hold of that he needed to

buy some instruments, to go into sun^ejdng up here,

and that he would need a thousand dollars to pay u])

all he owed u]) here, when he came back in the spring.

1 did not sa.y "Whit, old boy, we will just let that go

on the assessiment work on the Bon Vo,yage claim."

T did not say anything of the kind . I couldn 't say j ust

what was said between us, there was no occasion to

say anything like that between us. We understood

one another, or I thought we did. He told me he

wanted to buy some ins^tnunents and was short of

money. He practically told me to settle with Beech-

wood. I settled with him on Mr. Whittren 's orders,

but I would like to lexplain how it happened. I stated

tliat there luid lieen no change in Plaintiff's Exhibit

No. 1, since May, 1906, the 24tli day of May, and that
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there had been no change in the instrnment since

tlie injunction proceedings here last winter. Since

that time I have had the instrument showing it to

fjuite a number of individuals, but it has been ke]3t all

the time. I didn't have it in my pocket or showing-

it to somebody for examination ; it has been ke])t in

the safety deposit box in the Miners & Merchants

Bank.

Question: Now, examine that document and say

whether or not that is in the same condition, Plain-

tiff's Exhibit No. 1 that it has been since May, 1906,

since the month of May, and more especially that ]ioy-

tion of it showing the erasures. I refer esyjecially to

tliat portion Avliich shows ])artial erasures, or showing

vv'here erasures have been made heretofore.

Answer: I don't see any difference in it, ^\r.

Cochran.

Q. That is in the same condition as it was wlien

it was exhibited here at the injunction proceedings ?

A. I don't see any change in it at all ; it may have

])een soiled from being handled so constantly m- by

others handling it and looking at it, or as it lias l>ecn

in this case ; it may have been soiled.

The witness continuing: T made an affidavit in

tliis case, at the time of the application for tlie re-

straining order. (Pa|)er i)roduced.) Examining

the instrument which you liand me, I will state that

that is my signature to that instrument. I swore to

that before Judge Murane, I believe. At the tiui'O of

making that affidavit, T had had Plaintiff's Exhibit

No. 1 in mv hand and examined it. I stated in that



492 Andrew Each'c ct ah

(Testimony of Dr. J. J. Chaml>ers.)

affidavit as t'ollo\Ys: "An examination of said deed

will show that said changed portion is in the hand-

writing of said Whittren." Yes/that is true; you

may have to use the magnifying glass to see that it

says that. I think the magnifying glass that I used

was down in the Miners & Merchants Bank. I re-

member it took me a couple of hours to study the pro-

position through.

Question: Now, is it not a fact that the writing

undernea-th at the time it was exhibited in open court

showed plainly enough that some of the letters at least

could 1)0 deci])hered witli the naked eye at the time it

was exhibited in o]>en court upon the injunction hear-

ing?

Answ^er: Not by my naked eye; my eyesight is

not so good as some others.

Q. And was that not what you meant when you

made this affidavit, wlien you swore that an examin-

ation of said instrument will show that the portion

which has been partially erased would show that it

was in the handwriting of the defendant Whittren?

AVas that what you meant ?

A. I don't know. I don't know what was meant

at that time; T guess the affidavit will show for itself

if you read it over carefully.

Q. T asked >'ou whether that was wliat you meant.

Answer yes or no.

A. Well, read it over so that T can licar wliat it

says. I can't remember what it does say so long

—

read it

—
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Mr. COCHRAN.— (Reading:) "J. J. Chaml)ers,

being first dnl.y sworn, npon his oath deposes and

says: I am the plaintiff in the foregoing action;

affiant has read the affidavit and answer of J. Potter

\A^hittren, in which defendant Whittren denies

affiant's interest in said Bon Voyage claim and refers

to a certain paper writing purporting to Ijc a bill of

sale from said Whittren to ])laintiif of an undivided

one-half interest in said claim, and also alleged the

said defendant did not execute said bill of sale; affi-

ant alleges that said ])ill of sale or deed was signed

by said Whittren and acknowledged by him before

F. E. Fuller, a Notary Public, and all the writing

contained in the body of said deed is in the handwrit-

ing of said defendant Whittren, and affiant denies

that he ever changed, mutilated or altered said deed

in any manner, and alleges that any change made in

said deed was made by said defendant AVhittren, and

affiant denies that he is guilty of any fraud in con-

nection with said deed, and alleges that said defend-

ant Whittren has at all times since the execution of

said deed recognized affiant's interest in said Bon

A-oyage claim both prior and subsequent to May,

1906, and has frequently since said date acknowl-

edged affiant's interest in said claim as will appear

from letters written by said defendant Whittren to

affiant, which said letters are in words and figures as

follows, to wit:"

A. It says there that the changed portion is in

Whittren 's handwriting, where it was changed there,
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the one-half; that the one-half and tlie \vritint>- in Mio

changed portion is all in Whittren's handwritinij:,

and that is what it meant, it meant jnst wliat it says

—

that seems ])lain enongh that tlie ehanfjjed portion is

in Mr. Whittren's handwriting, which it is.

The witness continuing: I meant by this affidavit

that the one-half appearing in Plaintiff's Exhi])it

No. 1 is in the handwriting of Mr. Whittren. T

know it is in the handwriting of Potter Whittren.

Question: Now, examine this deed (Ex. 1) and tell

this jury if an examination of that clause there will

show, under a glass, no handwriting, except that of

J. Potter Whittren, or if it will show the handwriting

of Potter Whittren underneath that portion there,

under the words "one-half."

A. I can't see without my glasses, but T will state

that I ha^'e seen well enough, where it clearly showed

where what was supposed to be double "e." ^\v.

Fink has stated that here several times that he could

plainly see writing under there at the time when the

iivjunction was up, he said it showed where some let-

ters were there.

(}. No, I want you to show me where you meant

in your affidavit you saw the handAvriting of Potter

AVhittren there ?

A. The affidavit will sjieak for itself.

Mr. COCHRAN.—I offer the entire affidavit in

evidence.

Mr. GiL:NrORE.—We have no objections.

The COURT.—Let it l^e marked.
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AVlierciipoii, the paper referred to was reeei\-e(l in

evidence, marked Defendants' Exliibit "R," and

read to the jnry in full, and is in tlie words .and fig-

ures following, to wit:

Defendants' Exhibit '*R."

AFFIDAVIT OF J. J. CIIAMF>EI?H.

/;/ the District Court for the Bidriet of Afu.ska,

Second Division.

J. J. CHAMBERS,

vs.

ANDREW EADIE et al..

Plaintiff,

Defendants.

United States of America,

District of Alaska,—ss.

J. J. Chambers, Ijeing first duly sworn, on his oath

deposes and says:

That he has read the affidavit of J. Potter \\V\t-

tren and denies each and all of the allegations con-

tained on the 4th, oth and (Uh pages of said affida-

vit; and also denies tlie statement made in the affi-

davit of F. E. Fuher, VNJierein said Fuller says, that

in September, 190(). affiant admitted "the said iu-

strument had l)een clianged ]>y lu'ui the said Cham-

])ers," l)ut on the contrary affiant told said Ihdler

that said deed originally was made foi* a three-ipiar-

ter interest in the Bon XoyiigQ. claim and tliat it

was changed by AVhittr(Mi iu affiant's office in Se-

attle, so as to read a (nic-lialf interest, and that said
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c-liaiige was made by consent of affiant; that at the

time the said (.-hange was made, affiant and said

Whittren had been talking abont the Bon A^o.yage

(daim and said Whittren told affiant he had deeded

a one-half interest in said cdaim to Andrew Eadie

for having the assessment work done and locating

pay upon said claim ; and tliat it would be necessary,

in order to make the title complete in Eadie to re-

duce said deed to affiant from three-quarters to one-

half; that affiant consented to said arrangement, and

said Whittren, by the use of chemicals, erased the

"three-quarters" and wrote in the place thereof

** One-half"; and an examination of said deed will

show that said changed portion is in the handwrit-

ing of said Whittren; that the said Whittren has

ne^'er presented a statement to affiant for services

|)erformed l)y \nn\ in doing assessment worlv u])on

claims that affiant has not ])aid the same when ])rc-

sented.

J. J. CHAMBERS.

Su])scribed and sworn to before me this 15th day

of October, 1906.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the Disti'ict of Alaska.

(Endorsed as follows:) "Case No. 1629. Tn thc-

District Court for the District of Alaska, Second

Division. J. J. Chambers, Plaintiff, vs. x\ndrew

Eadie et ah. Defendant. Affidavit of J. J. Cliam-

bers. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Oct.
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15, 1906. Jno. H. Dunn, Clerk. By ^,

Deputy. C. D. Murane, Attorney for Plaintiff."

The witness continuing: In this affidavit, I cer-

tainly do not say anything whatsoever a])out the

original interest stated in the deed being for a three-

quarter interest. It is true that it is nowhere men-

tioned in the affidavit at all; my attorneys prepared

the affidavit of course, and I supjoose they thought

that w^as not necessary.

Question: Now, will you swear that an examina-

tion of that deed will show^ the handwriting of J.

Potter Whittren?

Answer: No, I don't.

Mr. MURANE.—That question is objected for the

reason that the affidavit speaks for itself and does

not require any explanation.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Q. Now% you tell this jury that the instrument

which I hold in my hand (Ex. 1) has some evidences

of writing underneath the words "one-half" and is

in the same condition as when you exhibited it upon

the hearing for injunction last October?

A. There is no difference, only the deed has got

soiled, having it handled here by so many persons,

it has got dirty having it around here. It must cer-

tainly be.

Q. You discussed with your attorneys the fact of

the altered instrument and the effect of it, so far as
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the law was concerned, with reference to the effect

of the law ii])on the altered instrument, did you not?

A. Yes, we discussed the matter of the altered in-

strument with reference to the whole interest, and

the whole case.

Q. You were informed by your attorneys, were

you not, that if it appeared upon the face of this in-

strument in the portion erased that there w^as some

writing underneath, that it would be prima facie evi-

dence of its contents, were you not?

A. I don't remember any such conversation as

that ever took place ; I took the case to them and let

them handle it—placed the case entirely in tlieir

hands, just as ,you would want me to do with a case

in your hands, and they have had the handling of it

since then.

The witness continuing: The effect of an altered

instrument w^as discussed with them, but I don't re-

member wdiat information was given me on the sub-

ject of the legal effect I don't recollect it now if they

gave me any infonnation on that subject. I was not

advised between the time of the injunction hearing

in this case and the time of the tiv//l of the case, that

if there appeared upon the erased ])ortion evidences

of other Avriting, showing an alteration upon the face

of the deed, that it could not be admitted as prima

facie evidence until explained; I don't believe that

the sul)ject was ever brought up.

Question: The instrument as now a])])ears to the

naked eye does not sliow^ any writing but the words

*'one-half,"doesit?
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Answer: I know that the double "ee's" just can

be located with the nay?/ed eye, bnt I conld not see

they nntil they wTi'e pointed out b}' Mr. Collier. I

sat there with a glass for a conple of hours trying,

but could not locate tliem, but after I had them lo-

cated for me once, I can locate them again.

The witness continuing: The first time that I ever

learned of any particular value of the Bon Voyage

claim was on receipt of information or a message

having been received by W. V. Rinehart—that is, as

far as our claim was concerned other than I had

learned in reference to it that it would ])robably be

in line with the pay—yes, that was the first inforaia-

tion directly of it. That was the first infonnation

I ever had of the value of the ground itself. I had

never had the deed out that I can remember of now

until about that time. It was in the office some two

or three days before it was changed. The change

was made before Rinehart received the message.

The change w^as made two or three days before I had

any knowledge of the message. I said that I forced

upon Mr. Whittren this memorandum marked De-

fendants' Exhibit "D"; he didn't w^ant to take it

and I urged him to take it. He had been looking

after this ground since 1902. I guess it would be

right that he had no interest in it since 1904. I ex-

plained this forenoon, I thought, very fully about my
paying him an}i;hing for looking after this claim all

these years. I explained fully, that I had paid him.

Yes, I paid him, not in cash—I explained that ex(*ept

what I had paid to Beechwood, you understand that
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and I don't claim that I paid it in cash direct to him
;

that has already been explained. I mean that I hjid

been paying him indirectly, and as far as that is con-

cerned I never knew that he had no interest in the

ground, that he had deeded away all and more than

he had in the claim—I never knew that he had deeded

away his interest—I always supposed he had an in-

terest until in 1906, when in the spring of 1906, that

he had deeded away to Mr. Eadie ; I never was aware

of the deed to Mr. Eadie imtil the spring of 1906;

Mr. Whittren never told me he had made this deed to

Mr. Eadie until this time when we were discussing

this claim up here. I never knew Mr. Eadie had a

deed until 1906. I say that I didn't know of any

agreement that was made with Mr. Eadie with refer-

ence to the assessment work prior to the 24th of ^lay,

or somewheres along there. 1 think it was when

Mr. Whittren came into Seattle. That was the first

intimation that I liad had that there was an agree-

ment with Mr. Eadie whereby he was to get a deed

to a half interest for ]3erforming the assessment

work on the Bon Voyage. I supposed that J. Pot-

ter AVhittren was looking after the assessment work

on the ground and was seeing that it was done; it

was settled for, anyhow, and he ought to have been

if he didn't. We could not do anything else but look

after the claims until there was something done to

develops them only just to wait and see if they ever

turned out any good, and when we settled up after I

had squared things up with Beechwood, it was under-

stood that Mr. Whittren was to look after them, and
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see tliat the representation was attended to. All the

mone,y that I paid for looking after them was what

I paid indirectly l)y way of this lawsuit. I had some

goods shipped up to the Port Clarence District on

the steamship "Oregon.'' I don't remember wheth-

er J. Potter Whittren sent the money down to pay

for these goods when he ordered them or not.

Question: Don't you know that J. Potter Whit-

tren sent dmvn here an order on Hawkins for a hun-

dred and tifty dollars woi-th of goods and that he sent

the money down by the captain of the "Oregon" at

the time to pay for them, when he sent down the list ?

Answer : I remember about a list being sent down-

Q. Don't you know that C. P. Dam, who was op-

erating the steamship "Oregon," brought down the

list of goods from Mr. Whittren and that he did not

pay you enough for the goods that were contained in

the list that Mr. Whittren sent down to be filled?

A. I believe you are right about that.

Q. You believe that I am right and that he sent

down the money with the list when he sent down for

the groceries and provisions ?

A. Since you have put the question in this fcn'm,

I believe that you are right, but I don't believe that

I ever got the letter with the money in it until after-

wards, but I believe I got and sent him more goods

than his money called for. I remember of sending

him up by freight a lot more goods than his order

called for, some fresh goods, I remember. I don't

think I paid the cash for those goods to Hawkins ; 1



502 Andreiv Eadie et al.

(Testimony of Dr. J. J. Chambers.)

know I sent three or four more crates of goods than

his list called for. I am inclined to think that I was

mistaken in my testimony this morning about pay-

ing for the goods that I got from Hawkins. I

didn't get any goods from Hawkins to send up

there until I got his order for them. I am inclined

to think that Hawkins was doing business during the

winter time of 1900, down here in the River store.

I believe he was running the River store. I don't

remember of the River store being washed out in the

big floods of 1900. I know there was a severe stonn

in the fall of 1900. I know that I had business do^^^l

there on River street that I did for J. Potter Whit-

tren, and that I bought a bill of goods there, pur-

chased some goods for him during the early winter

time of 1900, at the River store, and later on Haw-
kins came around with the ])ill for the goods pur-

chased at his place down on River street here, over

and above what Whittren had sent money for. T

think I bought these goods of Hawkins' grocery-

house, called the River store. I do not remember
that on account of the storm whicli Nome had here in

September, 1900, that the River store was entirely

washed out, entirely abandoned in fact, and that af-

ter the stonn had subsided that the River store never

did resume business and never was reconstructed

again after having been washed away by the storm.

I never heard of any such proposition as that the

Federal authorities interfered witli them re-lniild-

ing any business houses along there on River street,
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after the severe storm of 1900, on account of the

danger to life and property. I never heard of the

Federal anthorities interfering with the reconstruc-

tion of business houses on River street, i know

there was a severe storm that fall. I don't know

that no lousiness has ever lieen conducted on River

street since that time. My recollection is that the

goods that I sent up over -the winter trail in 1901,

I got from Hawkins; that is my recollection about

it. My recollection is that I did pay for provisions

sent up to J. Potter Whittren in the Port Clarence

District. I do not know how much I sent up to

him. I do not remember. I think I sent one pack-

age up there, it seems to me, by a man by the name

of Murray, the mail-carrier from Nome to Behring

City. I am not sure Rbiit it but it seems to me that

he was the man that I sent them up by. I believe,

if m_v memory serves me right, that ]\Ir. Whittren

wrote down by this young man w^ho carried the mail

and I sent him back some goods. I think his name

was Murray, I ain't sure, and if I remember right

one time Jim Rudd was here and w^as going up to

Behring City, and I also sent some up by him. My
best recollection is that I sent some up by J. P. Rudd
and hy the mail-^-arrier ; it is a good while ago and

I don't recollect all of tliose little details like I

would if I had ever known that it was going to l)e

questioned like it is now—1 don't recall the wlude

transaction b}^ an.y means, but it is my recollection

that Whittren sent down word tliat qtuI) was u'ct-
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ting short up there in the spring, and I know that I

could not ship it up without a good deal of expense.

I do not know^ Avho was carrjdng the mail to Port

Clarence that winter. I may have known at tlie

time—probably did, but it has passed out of my
mind now; I can't recall all those little details now

at this late day. I know that there was a mail

route to Behring City that winter. I couldn't swear

that there was now no, I don't know now. What-

ever I sent up I sent up by the Murray lx)y that

carried freight that year; I sent up by him and

Jim Rudd—just some potatoes and something of

that sort, something that didn't weigh too heavy

—

it is m}^ recollection that his name was Murray

—

that is my recollection—if I (WAuit send him any-

thing else, but I think I sent up a few provisions,

is my recollection during the winter up there. Of

course, I am positive of that. I never thought of

charging my mind with those things, when wc came

to settle up our business with the few things I sent

him up there, but I know I sent him some potatoes

and a lot of other things. I didn't think of mak-

ing any note of those things at the time ; I thought

we understood one another, and I never dreamed

that we would be having a law-suit about our affairs

together, in the wa}^ this has turned out. I didn't

get into any lawsuit witb this man down in Seattle.

My recollection is that I paid Whittren two hun-

dred and twenty-five dollars down in Seattle through

a lawsuit with Beechwood. Mv recollection of it
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is that as a matter of faet this bill which I paid to

Beechwoocl in the spring of 1903 was for groceries

and jDrovisions which Potter Whittren had got

from Beechwood and didn't repay; I believe it was

for groceries and provisions. It is my recollec-

tion of it that it Avas for groceries and provisions

which Beechwood had fnrnished to Mr. Whittren

in the Port Clarence District and had not repaid.

My recollection is that it was in the winter time

and there was expenses for groceries and provisions

that Potter Whittren didn't repay to Beechwood,

and some moneys and some provisions and when he

came down and told me the circumstances, as I un-

derstood there w^as some money coming to Whit-

tren, and I paid it for him, and there was also some

mone.y for attorney's fees Avith reference to his

property up there, which I paid, and together with

this advice and legal fees at different times coming

to Thompson his attorney, and there was also a

certain amount of proA'isions, I don't know how-

much, and then there was another lot in whidi

Beecliwood was interested, as well as some claims

that Beechwood w^as interested in, Nos. 13 and 11

above Hayden's Discovery on Gold Run—that is my
recollection that there were some attorney's fees

with reference to that ground too, that I had ad-

vanced for Mr. Whittren, and I know also that I let

him have money in tliat way for attorney's fees and
for some grub, au^d then in this Beechwood matter

which came u}) tliere was some attornev's i'w^ sii))-
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seqiiently, ainoimting in all to t\YO hundred and

twenty-five dollars, all of which were taken into ao-

pount in my settlement with Mr. AVhittren. I do

not know that any attorney's fees that there were

coming in this Beechwood matter, was for gro-

ceries and provisions which AVhittren had got from

him, which I was to, but failed to send him I do not

know anything of that kind. I paid Julius Thomp-

son in the matter of this advice which I sent to Pot-

ter Wliittren, I don't know whether you would call

that contracting or not; I paid him for legal ser-

vices in Whittren's l)ehalf. I have got receipts

from Jnlius Thompson for money paid to him for

services fnrnished Mr. Whittren through me. I

have not got them here, I have got them at home,

but I never thought of such a proposition coming

np—1 am not sure l)nt wliat that receipt which was

kept in the safety box might show it; I don't know

whether it would or not, I believe it would. I am
not certain that I have it, I have not seen that re-

ceipt for some years, but I know I have a big batch

of papers here and it might be that it is amongst

them; I don't think 1 have seen it since I left here,

])ut there is a big bunch of papers out here on the

claim too; tliat I ])roug]it up here with me, that are

out here in tlie (•al)in on the claim, and it might even

be amongst them. If my attorney says for me to,

and T can hnd it, 1 ^\•ill produce it certainly. 1 did

not pay Judge Thompson eight hundred and eighty

dollars. J told you l)efore that I paid him some five

or six hundred dollars.
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Question : Well, then you are about three or four

hundred dollars short—where did you pay the rest?

Mr. MURANE.—This is all objected to because

it is wholly immaterial and irrelevant and lierause

it has all been gone over time and again.

The COUET.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: It is a hard ques-

tion to answer to tell what services were performed

])y Julius Thompson for the .defendant J. Potter

Whittren for wliich I paid. He rendered legal ad-

vice for a year or two from time to time repeatedly,

al)Out the claims in which J. P. Whittren and I

were interested in the Port Clarence District, in

which Beecliwood and his associates up there were

mixed up. I don't know the dates of my asking him

about those claims ; if I can find the letters they will

show the dates. I told you I didn't know if I have

the letters which will show when and what I asked

Julius Thompson with reference to those claims in

tlie Bluestone for which I paid him some five or six

hundred dollars; that I might have. Mr. Whittren

wrote down and asked me to ask Julius—I turned

the letters over to Julius, 1 believe, though, and

then he read them and then lie gave me the detailed

advice, and some he wrote up and answered himselT.

He wrote to J. Potter Whittren, in I'esponse to some

(luestions wliich Mr. Whittren had asked me to o-ot
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some attorney's advi(-e on here in Nome. He did

not have to start any lawsuits. You give other ser-

vices than to go into court, do you not? There wei-e

no services in court. He wrote a letter on one oc-

casion when he wrote down and told me about a

jumper on his claims, and if I had not employed him

and got his advice, there might have ]>een some

services in court; I have one letter here in which

there is reference made to this matter of attorney's

advice, if you want it. I have a letter here which

he wrote himself; you don't want it, do you? It

dej^ends upon my attorneys Avhether I read the let-

ter to the jury or not; if they want it in they can

read it. All that is said in this letter which refers

to a lawyer is "I have written you just to let you

know that we IvAve a jumper and when the time

comes, you will have to see your attorney and tind

out the best way to get rid of him.'' That is just

one letter; that is all that is said in this letter al)out

this one subject. That is all there is in this letter

about getting the advice of my attorney. T went and

got the advice of Julius Thompson as to what was

the best way to get rid of a jumper. I don't re-

member now what he told me. I don't think he

charged me five or six hundred dollai^ for that ])iece

of advice. I do not remember how mudi lie diarged

me for telling ine the he/ wny to get rid of a jumiier.

Mr. FIXX.—AVe will oft'er this letter in evidence.

The COURT.—Let it be marked and admitted.

Whereu^wn the paper referred to was received in

evidence, marked Defendants' Exhibit "S," and read
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to the jury, and was in the words and figures follow-

ing, to wit

:

Defendants' Exhibit ''S."

LETTER, MAY 27, 1901, WHITTKEN TO CHAM-
BERS.

Ron. Crawford. J. Potter Whittren.

Ans. June 27,

1901.

CRAWFORD & WHITTREN,
Mining Brokers

and

Real Estate.

Offices

:

Seattle, Wash.

Dawson, Y. T.

Nome, Alaska.

Nome, Alaska, 19

Sullivan City, Alaska, May 27th, 1901.

Dr. J. J. Chambers, Nome.

My dear Doctor: I have been expecting a letter

from you for the last month, for that reason have not

written you, and as I ha\-e a cliance to send a letter

down this evening, will send you a few lines as to

how things are u]) here on the creeks.

There has l)een quite a little prospecting done on

the different creeks during the past month, and some

pay located, but the majority of miners are so afraid

of lawsuits that one can't find ont anything as to

what has been found, they kec]) (Hiiet as to tlie pros-

pects for if they tell, they lta\-e an idea it means a
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lawsuit; for that reason I don't expect one will liear

nuich about gold being found in large (juantitics, un-

til they start to shovel in.

We have a juniper on our No. 8 Skookuni claim

by the name of W. K. McKay, who staked it on the;

oOth day of August, 1900, and recorded it on the 21st

day of September, 1900. I staked the claim on the

6th day of August and recorded it on the 21st day

of August, 1900, and filed my amended location of

the 25th day of April, 1901. The jumper says there

Avas no stakes on the claim at the time he staked, and

has twenty witnesses to prove that there was no

stakes on the claim at the time he staked ; but as luck

is on my side for once, I have two fellows that were

with me at the time I staked, and they staked the

two claims below me and I wrote out their location

notices, jmi in i>art of their cornerstakes, and they

now own the same claims. In fact, we cut the stakes

down in the Gold Run Valley, pealed them and fixed

them up in "A NO. ONE FASHION," and I think

of all the claims I staked this last summer, this one

was the best marked as to monuments.

This McKay is a Teller man and is doing good

work })rospecting, for that reason I'm not going to

bother him just at present, he is afraid he will lose

the claim, and I tolf him he had nothing to lose, as

he never owned it. I am told that he gave Judge

DuBose of Nome an undivided one-third (i/-.) in-

terest for a grub stake to prospect the claim and at

the time he did not know I was the owner, in fact
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lie told me he never looked in the Bluestone records

to see if it was recorded or not.

I have written to yon just to let /joii that we liavc

a jnmper, and when the time comes you will ha\e to

see yonr Att'y and find out the best way to go aliead

and get him off.

The Port Clarence Mining Co., has let a lay to a

man by the name of Kelly on No. 8, Lucky Strike,

and we own an undivided one-third (i/j) interest in

this claim. The claim is recorded in my name on

the 27th day of August, 1900, and on the 24th day of

Sept., 1900, a man by the name of Geo. Brock re-

corded it after having the same surve^^ed, claiming

to have filed the same for record on the lltli day

of June, 1900, but Mr. Harris, the recorder, at that

time lost the recording papers and did not get the

claim of record. I asked JMr. Harris al^out it and he

told me no recording papers was lost from his office

and Brook must have forgotten to file them with

him. If he can hold that claim after waiting 110

da^^s before recording, I am ready to quit the mining

business and go to farming foi' a home stake up here

in Alaska.

The Mr. Kelly that has the lay came to me about

it and asked me to lv[ him keep on prospecting, l>ut

if there was a cliance of his being put oft' by me, he

was g-oing to ((uit the la \ . I told him to keep right

on with his work, and as the claim was mine, I would

give him a good la\' if he discovered ])ay.

I understand that manv men with ca])ital are c(^m-
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i]ii;- in this spring and I am in hopes wc can sell nut

some of our property to them, keep your eyes open

and see what you can do in the selling line. Every-

thing that we have is for sale, that is if we can get

our price.

Enclosed you will find a copy of W. "R. ^EcKay's

location notice, and I don't think it is a very strong

one, I'm glad I put on an amended location notice,

for that ties up the claim in good shape.

I have also enclosed you a list of the claim and the

interest j<y\x own in the Bluestone Alining District,

and J own an equal interest in the same claims ; as our

interests, we own a few whole claims and in some of

the (^ther cases Beechwood owns the other interest,

and in that way we can sell the whole of the majority

of the claims on the list.

Let me hear from you soon and an^^thing you may
do n'ith the claims will he "O .K.," as far as I'm con-

ceriu'd.

Respectfidly,

J. POTTER WHITTREN.
(Paper ])roduced.)

Mr. COCHRAN.—We will offer in evidence this

letter, and ask that it be marked Defendants' Ex-

hibit "T."

Whereupon the paper referred to was received in

evidence, marked Defendants' Exhi})it "T," and read

in 'evidence to the jnry, and was in the words and

figures following, to wit:
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Defendants' Exhibit ''T."

LETTER, APRIL 26, 1901, WHITTREN TO
CHAMBERS.

Ron Crawford. J. Potter Whittren.

CRAWFORD & WHITTREN,
Mining Brokers

and

Real Estate.

Offices •

Seattle, Wash.,

Dawson, Y. T.,

Nome, Alaska.
Nome, Alaska, AprJl 26th, 1901.

My dear Doctor: Mr. Beechwood arrived a few

days ago with the outlook for No. 13 & 14 above

Swansen's Discovery on Gold Run, which, to say the

least is not very bright. I also received from him

$20.00, that you had advanced to have amended loca-

tion certificates recorded. I have amended some of

the original location notices, in fact all, that I think

need amending, and have filed them for record on the

24th inst. I believe that we will win the two Gold

Run claims; but not while the present court is in

])0Aver.

I like to gi^'e the lawyers their due, still at the Siime

time I think they are aw^ay off if they advise against

the local customs, rules and regulations of the Mining

Districts, established by the miners as to the time in

which to record. It will take more than their word

to comdnce me tliat the 90 days can be extended hy the

court to cover Mining Districts wheix3 the miners have
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organized and adopted laws for their res])ective dis-

trict, and in their by-laws have an ai'tiele which says,

"A loca<ter shall have thirty days in which to record."

From the new code of Alaska, I am led to believe

that all the court can do is to provide Recording Dis-

tricts and not Mining Districts. You will notice that

they all go under the name of recording districits, and

I think Congress had in view a ])lace where the rec-

ords or several mining districts, adjoining one

another, could be kept, for the l3enefit of the puljlic,

said records being public, and better looked after, if

under the direct care of an officer or clerk paid by the

Government.

You can ask Judge Thom])S()n if I am not right,

and think if he has gome over the code many times,

it will stand out as containing much truth.

I am going to call a meeting of the Bluestone Alin-

ing District and try to introduce a resolution into the

by-laws for the representation of claims in the dis-

trict, thus keeping the fact before the public of tlie

existence of tlie ])y-laws, and not let them liccome void

by disuse.

You can see that if such is the case, the pai"ties

claiming to have staked in July, sliould have recorded

in August in order to comply with the local laws, and

if they did not, the claim, at the time I filed it for

record, was o])en.

I understand, from Mr. Beechwood, that some of

your property in the Koogrock is looking up very

well, and I hope it Avill turn out to be better than you

expected. I am getting ready to go out on the creeks,

and will be in and out all simuner.



vs. J. J. Chambers. 515

(Testimoii}' of Dr. J. J. Chambers.)

Let me hear from vou when you return from the

Koogrock for I would like to hear from that section

of the country, as it is spoken of so much, as the com-

ing- Klondike of Alaska.

Respectfully,

J. POTTER WHITTREN.
The ^ntness continuing: I don't know whether

Judge Murane was a partner of Julius Thompson at

that time or // ot, or whether it was after that time. I

don't know whether they were all in partnership at

that time or not, I can't recollect all those little bits

of things at this late date; I don't know really

whether they were in partnership at that time or not

;

it is my recollection that they had their offices over

saloon. I have not the receipt from Judge

Thompson for attorney's fees paid to him; I told you

I hadn 't it here, but it seems to me that I have a re-

ceipt out in the cabin on the claim. I have not tlie

time to go out to the claim to-night, I don't think to-

night, but if I do go out and have the time to look for

it—I don't know as I will have time to go over there

to-night. I think I saw in looking over some papers

here not long ago some of those old receipts in an old

trunk that I brought with m»e.' up to Nome, and I re-

member in turning over an old trunk at home I saw

a bunch of these old pa])ers, and that possi])ly might

be amongst them, but 1 don't know that it is; it is so

long since I left Seattle, that 1 don't know. I don't

think I paid Julius Thompson to exceed six hundred

dollars. I had a lawsuit with Judge Hannum over

the possession of this lot here on Steadman Avenue.
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N'one of these fees were for that. I paid him in ad-

dition to this live or six hundred dollars. I think

that came up two or three years afterward, if I re-

member right, that case. The time that I had the suit

with Judge Hannum, Judge Murane lived u]) here

where they had their offices afterwards. I first

claimed that I had a half interest in the Bon Voyage

claim, after it was located first. T did not claim a

three quarters, I never said so. I claimed a one-halt'

in fcerest. On April 21st, 1902, in the settlement made

,

tliree-quarters was deeded to me, Avhen we had out*

settlement Mr. Whittren deeded to me three quarters

ill exchange for properties which he exchanged ti

q larter interest in for these. My interest w^as three-

q\iartei's as a matter of fact at the time the Rinehai t

message was received. I never claimed a half intei -

eat; I never have claimed a half interest; never e.^ •

p(»cted to receive a half interest in the ])i'ofits or re

ccipts from the Bon Voyage claim, of course, if I had

tl ought about it I might have remembered it, that i t

was a three-quarter intierest, l)u1 I had not thought

aaout the deed for so long. It dawned upone me that

I had a three-quarter interest in the Bon Voyage

diaim when I saw the deed. Whit had told me that he

had deeded Mr. Eadie a half interest in the claim for

1 )cating the paystreak and doing the assessment work

jbr that winter, and when I got the deed and looked

it over, 1 saw that he had deeded away more than he

(iwned in the claim; that was about two days befoi^e

this, before the difteiience was made. I told lum
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when he eame in that he had made a deed for more

than he owned in the claim. Tlie facts about sivinj]^

the memorandum to Potter Whittren are these : Y\w

claim was valuable or was thought to be a valuable

one, and I wanted him to see that Eadie perfonned

the work that w^as agreed upon ; that he had agi'eed

ui>on w^hen the contract w^as made and locate the pay,

and when he performed that, if there was an\i;hing

in the claim that we would be equall^y interested in it,

Whittren and I, and if there was anything in the

claim at all it would be a good staii; for the two of us.

I claim a half interest in it now; I didn't claim but

a quarter interest in it after I gave Whit this memoran-

dum, although I su]3po'se, by rights, what is mention-

ed in the deed is what I really claim, what it is sup-

posed to give to me, but my object principally was

that he should see that JMr. Eadie performed the -^v'ork

and loeated the pay as he said he would d(\ Eadie

promised to locate the pay according to Mr. Whit-

tren. When he gave him a half interest in the

ground, it was with the promise that he was to go

ahead and locate the pay; he was to locate the pay

for his ])art of the title; in giving him this conti'act

for a deed, he told me he had done that with the

understanding that Mr. EadiC' was to locate the pay

;

and in tlie spring when he was in Seattle Mr. Whita'cn

told me that he was taking in a boiler and some laa-

chinery for the purpose of sinking some holes on the

Bon Voyage claim and locating the pay streak, whjch

was su])]>osed to go across the claim ; that ^Ir. Ea-lie

went ahead and located the pay, ^Ir. Whittren pre in-
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ised me he would see to, and I told him if he would do

that to go ahead and do that ans we would be equally

interested in the proposition together. He did uot

tell me that the deed he had given to Mr. Eadie \\ sis

for him taking care of doing the assessment work < n

the claim; he said it was to locate the pa.y (u

the ground. He did not tell me he had deeded awj.y

half interest in the ground for assessment work; he

did not tell me that when he came out to Seattle th.it

fall ; he said he had contracted to give Mr. Eadie a

deed to a half interest for locating the pay. It s

not a fact that the reason the interest was reduced \\\. s

because Mr. Whittren had deeded away a half Intev-

est in the claim for performing the assessment worl .

I think 1 might have said that that was tlie reason tli ?.

deed was reduced ; that was partially the reason }n

cause Wiiittren had got himself into a mess deediu)^;

away more than he owned of the ground. AVhitireu

simply told me that for doing the assessment work oi.

the claim and the location of the \n\y he had agr.?e(i

to give Mr. Eadie a half interest in the claim, for du

assessment work and the locating the pay ; I may \\n\i

said for the location of the i>ay alone without miin-

tioning the assessment work, luit the two were to-

gether, to locate the pay and to take care of and pro-

tect the claim. \\'hittren was as nuicli surpriseo as

anyone too when Mr. Eadie sho^wd up in Seattle in

the spring ; he supposed he was in Nome here and that

he would prospect the claim that winter. He to id

me that he had agreed to deed Mr. Eadie a half inter-

est in the claim for the reason and for the price tht-t

Eadie was to locate the pay.
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Question: Why, didn't you just tell us that he

told you that he had deeded him a half interest for

doino- the assessment work.

Mr. MURANE.—We object to tliis line of examin-

ation. There is nothino' oained by it; it is simply

biekerinij,' with the witness.

The COURT.—Objection sustained. T do not see

the good of it myself.

To which ruling- of the Court the defendants, and

each of them, then and there e;:ce]3tecl, which excep-

tions alb wel ]>y ihe Court.

The witness continuing: It was for the as-

sessment work and for the location of the pay as well

;

it was for 1)oth; the half interest w^as for both ]iur-

poses. He did tell me that he had deeded away a

half interest. That w^as the reason wdiy my deed was

reduced from threie quarters to a half, he had got

himself into a jack-pot, and to get him out of the jack

pot the deed was reduced. In substance I said, "We
will l)e equally interested in this; take this quarter

interest in the proceeds," in substance that was it.

We had been goiod friends in Nome; Ave had been

good friends for a long time. I don't saj^ that

I used those words; I don't think I did, but that

was the effect; we liad been together up there a

long time and if the ground Avas good at all, it w(nild

be a start for the two of us, 1 thought, and I thought,

inasmuch as AVhittren had got himself into a mess,

that I'd lielp liiui out as nnich as I co\dd. T didn't

want to take all tlie claim; ! wauled \i^ hel]> him out

too. We had stuck it out uj) tliere all lliis long time,
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and I thought enough of "V^^littren to see him get

some of the benefits of it as well as myself. No one

knew the value of this groiuid then; we supposed it

was in the line of the pay. I didn 't know it was valu-

able. Nothing was said at that time about who

should take care of the ground after that; the only

thing to do was to go on and see if the pay was there,

and that was already contracted for, according to

Whittren; if he had Eadie do as he had agreed for

his half interest, that was all there was to it. There

was nothing said about who should look after it after

that. I was not very anxious to ahve ^Ir. AVhittren

come back here again and take care of it. He told

nie he had a good partner a young fellow by the name

of Andrew Eadie, who was a good miner and a good,

honest, hard-working fellow, and that he was going

to look after it and locate the pay; that he had got

me a good partner, and that he would take care of

and watch the claim ; that he was a good worker and

a good miner, and the agreement was that he was to

go on and locate the pay, so that was all an»anged for

without more ado. The letters will show for them-

selves what T wrote to him after he got to Nome. T

don't remember if I wi-ote him a letter saying that he

had better stay here and look after the claim himself.

I would not say that I did not, ])e<'ause if you have

got the letter there it vr\\\ show for itself whether I

did or not. I did write to J. Potter AVliitti*en about

his taking care of the claim in a way.

Question : Now, did you wnte to J. Potter Whit-

treu with reference to his taking care of the claim ?



vs. J. J. Chambers. 521

(Testimony of Dr. J. J. Chambers.)

Answer : Yes, I did in a way.

Q. Just wait until I finish my question. You did

write to him

—

Mr. GILMORE.—We object to all this line of testi-

mony as being- wholly inmiaterial and irrevelant and

iju^om|)etent, for the reason that the defendants have

never claimed and never relied upon this memoran-

dum of agreement (Ex. "D"), and this whole line of

testimony is immaterial for any ])ur]30se.

The COURT.—After May 2-tth, 1906, I think this

would be incompetent for any purpose. Objection

sustained. I suppose you are asking this in su])port

of your theory that the original interest of this wit-

ness was one quarter instead of three-quarters, and

Potter AYhittren's interest was three quarters.

Even if that were proven, because of the pleadings

this court could only find that this plaintiff owns a

half interest or nothing at all, under these pleadings,

they must either find lie o'^\^ls a half interest or

nothing.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which exceji-

tions were allowed by the Court.

Whereupon a ]->a])er was produced and exhi])itod

to the witness.

The witness continuing : That is the way T wrote

this message. With the exception that the name
^Vhittren was written in there by me. Also the last

word "Lease one vear satisfactorv to Whittren; con-
Eadie

suit partner, Nome," that is the way it read origi-

nally. I wrote that out myself. \ explained this
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morning why, if J. Potter Whittren ]

in thif^ lease, I wrote the message, '']

satisfactory Whittren." Gene Chilbi

gram down to his associate and agen

hart, Jr., and I showed W. V. Rineh

this property in the presence of J. Pc

that I had my deed to a one half-i

gronnd—in the Bon Vo^^age claim, 1

berg, nor his associates knew anything

ing any interest in the claim, and to t

long explanatory telegram explaining

the ground and not Whittren, in al

w^oidd require a long telegram, so w(

out this one, curtailing the message, (

in this way, because it would be the

far as we knew then that was all thg

quired, and I just wrote out this te

f01111 ; that the lease for one year woi

tory to Whittren. What I have just e

and is all the excuse I can think of i

written the message that the lease w
to Whittren. The telegram under th(

midit convey tlie idea to Mr. Chilbe
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Eadie was to find pay on the Bon Voyage

tlus deed ; that was the agreement. I told yo^

agreement was that Potter Whittren was

Andrew Eadie find the pay on the Bon Voya

He was to do so; he was to have Eadie h

pay according to contract. I wonld be

to tell the jnry how Eadie was to k

pay, if I was going to give a lease for om

Gene Chilberg. Well, this telegram to

you must remember, was also sent with tY

standing that Mr. Eadie was in Nome. 1

idea that Mr. Eadie was outside, nor had M
tren, and we wired in to Chilberg that Mr. E

a partner in the claim and for him to con;

and it was with that in view that Mr. E
to have a second la.y on the claim because

where to locate the pay—he knew where to

pay, or believed he knew where the pay ^

my idea in giving Chilberg the lease was

as I understood, he had had some arrangen:

some of the other people who claimed to

ground and had already spent a good deal

ing the pay and getting ready to work, and
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ants the lease, and not Cliilberg, and the men who]

had located the pa.y. I thought he should have the

l)enefit of the money he had spent, and it was with

that understandino^ that Whittron left Seattle; that

Chilber.i>- and the men who had spent their money on

thp claim should have the lease and get the benefit

out of it; as a matter of justice and equity he was

the one who should have had the lease ; he had spent

his money and had stood without title, but the first

thing I knew Whittren had let a lease to som-e other

l)eople, and thro\^ai Mr. Chilberg and his associates

down, and as T liad already given u]:> a quarter in-

terest in the ground to him, and a half intei'^st to

Andrew Eadie, and he hadn't gone on yet and car-

ried out his terms of the agreement; then in addi-

tion to that, to let him have th/' first lease right in

the face of these other fellows, that I had promised

a lease to, I didn't consider that it was honest; that

is it exactly. I didn't expect that J. Potter Whit-

tren would go on and complete his contract with

Eadie when I sent the message, unless it was agreed

on afterwaiTl's that he should follow the pay. I con-

tracted with Chil])erg afterw^ards, after he had given

Eadie the deed, or contracted for the deed. It is

correct, I believe, that I was going to give' Whittren

n quarter interest in the B'on Voyage, if he would

come on to Nome and have Eadie locate the pay.

Question. Then two days afterwards, upon re-

ceipt of this message, you wrote out a message and

sent it in to N<nne, wherein you threw down Potter

AVhittren in his attempt to have Eadie complete his
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contract by leasing the ground for one year to some

one else, didn't yon, and that is equity, is HI

Mr. MURANE.—We object to the question on the

ground that it is irrelevant and immaterial and ar-

gumentative.

The COURT.—01)jection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, wliich exfC})-

tions were allowed hy the Court.

The Avitness, continuing: Gene Chilberg was to

g«ve the lease ; he was the only man I was willing to

have on the ground, because we talked the matter of

leasing to Chilberg all over, and when Whittren left

Seattle for Nome, it was thoroughly understood that

Chilberg was to have the lease; he understood that

when he left for Nome, and then as soon as he reached

here he Avouldn't sign the lease liimself ; and, as T un-

derstand, began making all kinds of tix)uble. When
he got this memorandum two or three days after the

te/^ram was sent—lie agreed all right, as you can

easily see by the message itself, because he has signed

this blank here, this message liere; that is signed in

his handwriting, and so far as T knew that was thor-

oughly agreed when he left Seattle that he was to

have the lease—Chilberg was to have the lease. Then,

as soon as he got up here, he* wouldn't sign the lease.

J. Potter Whittren would not sign the lease. He con-

sented on the 24th of Mi\y all right, and tlien tliis

came later on ; tliat was the understanding ; and then

tliat was followed up by tliis memorandum; two
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to da i III a lialT interest iiiider tliis deed until I took

llie (Iced down and showed it t<> my lawyers.

Redirect Examination.

(Questions hy Mr. HTLMORE.)
Tlie witness wntinuing': I knew nothing alKUit

wlietlier Mr. AVhittren knew of the existenee of the

Rinehart tek^gram at tlie time he made this change

in the (U'cd (Ph\intitf's Exhi])it No. 1), on the 24th

of May, 190(). Tavo or tliree (hiys after that date I

lieard of the telegram from Chilberg. (Pai>er pro-

duced.) That is J. Potter AVliittren's signature.

That letter was received by me from him. That is

the letter in whicli lie refers to the Anvil fraction.

I have looked u]> tlie letters that were called for by

Mr. Cochran wliih' 1 was on the stand. This is the

letter.

Mr. MURANE.—We offer this letter in evidence.

\\'hei-eu])()n, the letter referred to was received in

evidence, without o])Jection, marked Plaintilf's Ex-

hil)it No. 16, read to the jury, [ind was in the woi'ds

and figures following, to wit

:

Plaintiff's Exhibit No. 16.

LP:TTK1,\ JANUARY 2, lf)04, WIITTTREN TO
CHAMBERS.

Arctir Mrotherhood. (^amp Nome No. 9.

Nome, Alaska, dan. 2nd, 1001.

To Doctor d. .1. Chambers and Family,

"A HAPPY NEW YEAH."
My deal- Doctor: I wish you would send me a plat

or sketch of the fraction l)etweeii 4 & 5 Anvil Creek.
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You sent a letter late in the fall telling about a frac-

tion on Anvil, also a bench on Dexter Creek, which

would be opened on Jan. 1st for relocation. I had

the same relocated, but cannot tell where the frac-

tion is, that is as to how it lays. Have been through

the records, l^ut they contain no information, other

than the fact that a fraction exists between No. 4 &
5 on Anvil.

I got a good hard-working Dutchman to relocate

the claims, and I put up the recording fees ; he gets

a half interest and I the other half, so you are in on

my interest in the claims. The dutchman is very

anxious to get to work on the fraction and wishes to

know just how it lays. He says that the creek proper

has been worked from No. 4 to the middle of No. 5,

and he wants to know whether this was done last sum-

mer or this year. The pay in the creek has been

taken out, I believe the whole creek will be worked

next summer by the Miocene Ditch Co., and we want

to know where we are at.

Please send by return mail all information you

may have relative to the fraction and oblige.

I had the Bluestone property represented, also the

bench off of Newton and paid good cold cash for the

same, and know the Avork was done, so we are good

for another year.

I wish that we could do something with this pi\)p-

erty, and believe if the ditch is put in next summer

on the Bluestone we can sluff oft' the claims up there.
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T exj)ect to coiiu' out next fall and get nuirried,

tliat is, if I have the price; so you can look for mc

alxKit the 1st of Nov.

Everything is (juict in Nome now, and surveying-

is out of the question, but expect a busy summer, as

many have spoken to me for haxing their claims sur-

veyed.

Remember me kindly to all, and write at once.

Respectfully,

J. IH)TTF.K^ WHITTREN.

Whereupon Mr. P. J. 8MIT1I, a witness produced

on Ix'half of the ])laintiff, in ivbuttal, l)eing duly

sworn, testified as follows:

(Questions ])y Mi'. MURANE.)
The WITNESS.—My name is P. J. Smith. I re-

side in Nome. T ain acquainted with T)r. Chaml)ers.

I was acrniainted with Dr. Chambers in 1900, 1901,

and 1902. Tn 1902 I had some business dealings with

Dr. ('ham])ers. At that time I saw a deed from J.

Potter AVhittren to Dr. Obambers. I have examined

Plaintiff's Exhibit No. 1, whidi you now liand me,

and I will slate lliat 1 have seen that deed before.

I tii-st Siiw it in the fall of 1902. In the fall of 1902,

wlicn T came back fi'om the Kougai-ok, the latter ])art

of August or September, "j'hc inlcn^st conveyed by

that deed at the time 1 saw it was a three-»|uarters

interest. Thi-cc claims were thci'e described in that

deed. 1 saw the deed which you have sJiown to me
(Ex. 1), in Nome last fall. I Just h)oked it over at

that time. At that time in the place of the three-



vs. J. J. Chambers. 531

(Testimony of P. J. Smith.)

quarters, it was changed to just a half. There is no

change in it now from the time I seen it last fall.

Cross-examination.

(Questions by Mr. COCHRAN.)
The WITNESS.—It is not changed any that I can

see since I saw it last fall. None whatever. I have

seen it once last fall. I should say it was sometime

this winter—I could not sa}^ exactly—I don 't remem-

ber exactly the date now. I looked at it about ten

minutes then. I don't know what I was looking at

it for then; it was dovsai at the Miners and Mer-

chants Bank at the time. Dr. Chambers showed it

to me. He just told me to come in there with him;

that he wanted me to look over the paper carefully.

It was not the idea that he wanted me to see if it

had been changed since I saw it last fall. That is

not what he told me. I did not go in there out of

mere cuiiosity and look it over again. I think it was

in the latter part of August or early in September,

1902, that I saw this paper before. Dr. Chambers

showed me this deed. He didn't exactly tell me to

read it over ; he showed it to me for me to look it over

if I wished. He shoAved it to me in his office here in

Nome. He handed it to me and told me to look at it,

and I looked at it. I looked at it several times dur-

ing the time it was laying there on the table. He Avas

paying me some mone}^ at the time, or he had given

me some money—he had gone up to the bank and

drawn some money, and it lay there on the table while

he was gone, so I couldn't help seeing it there in front
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of me. It ))('!( (iiL'-ed to Dr. ( MiniiilxTs. Was there

layiii-- on liis desk. He had left it there for me to

look at while he had gone to the l)ank; just where I

could look at it.

Redirect Examination.

(Questions ]>y Mr. MUKANE.)
T was making- a business settlement there with Dr.

Chambers at the time he showed me this deed. The

doctor had grubstaked me to the Kougarok ; he was

living in Nome at the time, and he had given me the

money for some assessment work in the Kougarok.

My attention was called to this particular deed at

that time. The doctor told me when he showed me
the deed; he said that if those claims ever turned out

anything, he told mc that might be my chance for a

lay on them some day or another. He referred to

them three claims: The Bon Voyage, Five and a

Half on T^ittle and the Rocky Dench claims.

Recross-examination.

The doctor told me that if they turned out any

gof>d we might have a chance with a lay on some
money I picked up some ])ai)ers on his desk and

lo<»ked tliem ovei-. I was handling these papers

and instrninents. 'i'lmt was in Sei)tember or

August of 1902: it was either the latter part of

August or the tirst of ^September. The next time

I saw this instrument was in the sunuuer of 1906;

iw), 1 seen that insti'umeut (me time in Seattle,

early in the sunnner of 1904, 1 think it was. I don't

know that it wa« shown to me for any purpose
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at all. It was when I was going south last season.

I saw^ it in Dr. Chambers' office in Seattle. I

saw it in his office in the second story—I don't know

the names of the buildings in Seattle. It was on

a kind of a desk up against the wall, laying there

amongst some other papers, on a kind of a desk

that he had there in his office. I do not know that

Dr. Chambers kept that interest in the Safety

Deposit Bank under lock and ke.v.

Mr. GILMORE.—We now offer to read in evi-

dence the deposition of W. V. Einehart, taken upon

notice and interrogatories. (Reading of the notice

and order duly waived.) We will offer also the

cross-examination as a part of our case in chief.

Mr. COCHRAN.—We make the objection to the

cross-examination that it is irrelevant, incompetent

and immaterial, for any purpose whatsoever.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

And thereupon w^as read to the jury the deposition

of W. V. RINEHART, who testified as follows

My name is W? V. R inch art, Jr.; my residence is

Seattle, Washington ; my prof/Session, an attorney at

law ; at present secretary and manage<^r of the Chil-

berg Steamship Agency. I am acquainted with J.

Potter Whittren, one of the defendants. I liad a

conversation with said Whittren in Seattle the lat-

ter part of May or the first part of June, 190G, with
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reference to the jjliiccr mining claim knowm as the

Bon Voyage in tlie Cape Nome Recording District,

of Alaska. T had several conversations with refer-

ence to the Bon Voyage claim. In the first one I

told him I had received a telegram from Eugene

Ohillierg of Nome requesting me to secure, if pos-

sihlc, a lease on the Bon Voyage claim. I showed

Mr. W'hittren the telegram, whicli cx})lained that

Cliilherg and othei*s were then working a ])iece of

groniid under a lay from Otto TTalla, and that tlie

melting snow had disclosed other stakes bearing the

name of Wliittren and that Chilberg desired to get

a lease from Wliittren on the twenty-five per cent

basis saying he would ])rotect Whittren if pay was

found. Mr. Whittren informed me that he would

have to crmsult with Dr. J. J. Chambers before he

could give nic an answer, and T think he promise>d to

arrange a meeting with Dr. Clianiliers as soon as

<'on\('nient. And in a day oi* so after this eonversa-

lioii, I met Whittren at Dr. Chambers' office in the

Alaska building, and we had a further conversation

relative to the same matter. There was at this con-

versation, some talk al)ont the different interests

that Whitli'en and Chambers liad in llie i>on Voyage

('laini, and they exhibited to me a deed or bill of

sale, si////ed by Whitti-en jHiipoi-ting to convey an

interest in the claini to ('ham])ers. Upon examina-

tion of the deed I noticed that the words describing

the interest conveyed had ap])arently lieen changed

by the use of acid or some chemical, and I mentioned
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this to tlie gentlemen and they said that the change

had been made by their mntnal consent, and as it

then read it conveyed the interest they had agreed

upon, and ni)^ best recollection of that interest is

that it was an undivided one-half; we discussed the

matter somewhat and they tolc me they would let

me know in a short time whether they would con-

sent to the lease. Within a very short time there-

after, on the same day, Mr. Whittren brought to my
office with the Ohilberg Agency a telegram written

on one of Dr. Chambers' prescription blanks. It

read in substance to this effect: ''Whittren agree-

able to lease. Consult Eadie, Nome." After read-

ing this telegram, I suggested to Mr. Whittren that

we change the wording of it so as to make it a mes-

sage from him to Chilberg, wliich we did, and Mr.

Whittren signed it, and I dispatched it through the

United States cable office to Mr. Eugene Chilberg,

at Nome. I am acquainted with Dr. J. J. Cham-

bers. Upon the invitation of ]\Ir. Whittren I ac-

companied him to Dr. Chambers' office for the pur-

pose of talking over matters with reference to the

Bon Vo.yage claim, in the Alaska Building, Seattle,

Washington, and the conversation I have hereto-

fore related, as far as it relates to Dr. Chambers, took

place at that time. During a conversation between

myself. Chambers and Whittren, which took place

at Seattle, Washington, in May or June, 1906, there

was something said about a deed, which purported

to convey an interest in the Bon Voyage claim. As
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I have heretofore answered, when the deed was pr/re-

sented t<> me, I remarked that it appeared to have

been changed with acid, or some other chemical, and

these two gentlemen explained to me that it had been

changed, ))iit that it was nint////lly agreed to, and

that the deed as it then read was the interest that

they liad agreed upon, and that the deed had l)ecn

changed because of some readjustments of interests

which they had held jointly, and that by mutual

agreement they had divided uj^ their interests be-

tween them and tlio interest in this claim was fixed

at the amount tlien written in the deed. The de-

fendant Wliittren at Seattle, in tlie month of May or

June, 1906, stated to me in tlie presence of J. J.

Chaml>ers, in liis hearing that a change had been

made in the deed from liim to rhaml)ers for an in-

terest in tlie Bon Voyage claim, pursuant to an

agreement between them to cliange tlie interest con-

veyed tlierel>y. The defendant stated to me that

the reason tlie change was made was as I have stated

heretofore. I had a conversation with said AVhit-

ti'cu with icIVi-ciice to sending a telegram to parties

in Xnme concerning the Bon Voyage claim. Mi*.

Wliittren <-ame to my office witli the Chilberg

Agency, and infoi-mcd mc that he and l)i-. (Miambers

had concluded to give Mr. Chilherg tlic lease he de-

sired, but it would be necessary to get the consent

of one Andrew Eadie, who was supposed to be at

Nome oi- York, and as I have said before, he gave

me a draft of the telegram which he suggested I
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might send to Chilberg. I suggested, that the tele-

gram might he changed so that ht might sign it and

make it a direct telegram to Chi?b^rg from him,

and accordingly I changed it with pencil and dated

it ani] Mr. Whittren signed it and said I might send

it to Ohtlberg. I first learned tliat J. J. Chambers

had an interest in the Bon Voyage claim from J.

Potter Whittren. I got that knowledge dnring the

latter part of the month of Ma3% 1906. He stated

that Dr. Chambers was interested with him in this

claim and it would be necessary for him to consult

with Chambers l^efore he could giye me any answer

as to the leasing of tlie claim to Chilberg. I had a

conyersation with J. Potter Whittren in Seattle,

Washington, during the month of Noyember, 1906,

relatiye to the Bon Voyage claimi, and the interest

of Chambers therein. T met Mr. AVhittren on

Second A^-enue in Seattle towards the close of na\'i-

gation in 1906; I don't remember vrhether it was dur-

ing the montli of Noyember or October, and he asked

me if I had made an affidayit for Dr. Chambers

with reference to the controyersy between them. I

told him I had and we l)egan talking generally a])out

this matter and I said to him, "I didn't know that

you made any objection to the deed or its changed

condition when I was talking to you in Dr. Cham-

bers' office." He answered that he did not make

any objection at that time and didn't deny that tliere

had been a cliange made, ])nt he said tlie cliange was

made pursuant to an agreement ])etween him and
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Dr. Cliainlu'i-s that \)v. ('liaiiil)ors was to do somo-

tliiiip; sul)seqiicnt thereto, I don't just remember

what it was lie was to do, l)iit my reeolleetion is that

lie claimed that Dr. Chamhers had agreed to go on

to Nome that si)ring, and to contribute money

towards working the claim, or defending the title,

or something to that effect, and that Chambers had

failed to ])erfonn liis agreement and that he, Whit-

ti'cn, had consulted attorneys at N^ome and they had

informed him that such a change made in a deed,

su])sequent to its formal execution joefore a notary

public, rendered it voidaldc and tliat he, Whittren,

had elected to refuse to re(*ognize any interest in Dr.

Chambers. In the month of November, 1906, the

said AVhittreii acknowledged to me that the change

in the deed fi'om him to said Chambers had l)een

made by agreement between said Chambers and said

Whittren.

( *ross-examin:ition.

I had a conversation witli tlie .defendant in the

s})ring oi' 1 !)()(), in regard to sending a telegram eon-

cerning Ihe Don Voyage < laini, and such a telegram

was sent. I have no copy of that telegiam pres-

ent, but I gave u]) tlie original signed l)y J. I 'otter

Whitlicii 1o Ml-. Kirki»atrick, .-in attoi-iiey, in the

New \i)vk block or building, a short time ago, for

the i)uri)ose of having it attadieil to a deposition 1

gave before him in tliis same cause, and tlie sub-
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stance of the telegram, as near as I can remember it,

was as follows

:

"May 26, 1906.

Agreeable to lease, consult Andrew Eadie, York,

Nome.

J. POTTER WHITTREN."
The telegram which was sent to Mr. Ghilberg was

an exact copy of the one left with me by Mr. Whit-

tren, except that it was written on one of the cable

'^'ffice blanks. Personally, I do not know whether

Dr. Chambers knew I was sending the telegram ; he

did not request me to send it, l)ut Mr. Whitti'en in-

formed me when he brought the telegram to me that

he and the doctor were agreed to sending the tele-

gram, and I didn't deem it necessary to mention

Chambers in this telegram, because Chilberg had

asked me to secure a lease from Whittren. I have

never received any communication of any kind from
J. J. Chambers or his attorneys, nor, so far as I

know from any of his agents. I think, however, I

received word from his wife, asking me to call her

up on the phone. I have no letters, telegrams, or

communications of any kind. The word from Mrs.

Chambers, as I remember it, was a pencil memor-
andum left asking me to call her up, but that mem-
orandum has been lost. My communication to her
over the phone was simi3ly a brirf talk in whicli I
told her I was willing to give a deposition or affi-

davit to the facts as I remember them. I had a con-

vei'sation with W. J. Rogers concerning tlie Pun



540 A)nJr(ir Eadic <t ah

(De])ositinii of W. \ . Ixinoliart.)

Yoyaij:(' claim. As I imw ivcall it, tliorc liad Ix'on

several iii('iii<»iaii(la loft on my dosk to call ii]) Mrs.

rham))ors on the phone, l»nt 1 failed to ^-ot into eom-

mnnicali<;n with her, and Mr. Rogers called on nic

and asked nie to make an effort to reach Mrs. Chani-

hers hy ]>lione, as she was anxious to talk with me.

He then asked me what T knew of the transaction,

and, as far as \ ean rememljer, I told him of these

different conversations with Whittren and Cham-

bers as lieretofore set forth.

And tliereniton tlie (let'en(hints offered tlie follow-

ing testimony in sur-re])uttal:

Whereupon :Mr. J. S. WHEELER, recalled as a

witness by tlie .defendants, testified as follows:

The WITNESS.—I have been in the ink manu-

facturing Inisiness. 1 have been making inks for

about thirty years. I am familiar with the ingi'edi-

ents of those inks that 1 make. ^Mineral iron is not

used in all conunercial inks; they don't use iron in

all inks; in most inks they generally use tannic acid

in ordinary marking inks, as well as other ingre-

dients. Logwood is the ])i-incipal thing used now
for coloring inks. For the la^t twenty years there

has not been a gallon of tannic acid inks on the

market.
Tross-examination.

(Questions by Mi-. (IlLMORE.)

The witness coni inning: I never made ink out of

rusty nails. When I was a boy I nexcr made ink

(»nt of old nails and old ii'ou, black ink. T never

heard of that.
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Whereupon J. POTTER WHITTREN was re-

called as a witness for the defendants, in sur-rel)uttal,

and testified as follows:

(Questions by Mr. COCHRAK)
The WITNESS.—I have examined tlie instrument

which you hand me and I know when that instru-

ment, all except the words "one-half" and the figures

"^/'2" ii^ the brackets, was written. It was written

in the fall of 1901.

Mr. COCHRAN.—We will ask to have this paper

m,arked for identification Defendants' Exhibit "W."
(Paper referred to marked for purposes of iden-

tification only, Defendants' Exhibit "A¥.")

Cross-examination.

(Questions by i\Ir. GILMORE.)
The witness continuing: The reason we didn't

liave it dated when it was written was, I was

in Port Clarence wlien this was gotten up, and it

wasn't acknowledged at that time by Mr. Beechwood.

No date was put upon the instrument in 1901, be-

cause the sureties were not acknowledged. We could

have executed it Just as well wlien it was acknowl-

edged, only it was getting tlie witnesses and having

it acknowledged twice, was all the reason; tliat is

the only reason I know, Ijecause it was not acknowl-

edged at tlie same time, and tjiere was no need to do

it twice ; that is all the reason L know. Then we were

going to fill the date in when it was acknowledged. I

did not put the date in ])ccause I Avas going to have
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it arknowlcd.^cd iK'fore a notary luihlic and I didn't

cai'i' alxtnt iX(*'\uix twice before a notary. 1 did not

even pnt tlie month in or any other time.

Redirect Examination.

r(,)nes1ions by Mr. COCHRAN.)
Tlie witness continnin^u': Mr. Heecliwood lias

l)een (»nt of the country since tlie fall of 1901 : in

December, I l)elieve, it was; yes, since December,

v.m.

Whereupon Mi-. O. D. (^()CU11?AX was recalled as

a witness for the defendants in sur-rebuttal, and tes-

tified as follows:

(Questions by Mr. FINK.)

(Paper handed witness.)

The AVITNESS.— I have seen tlie i>aper marked

Defendants' Exhibit "W," which you now hand me.

J think the handwriting on the face of that paper is

mine. 1 wrctte it either yesterday or durini^ tlie

course of this ti'iai. There were marks upon this

jiajicr where it looks so l)adly discolored.

Question: State whether or not since this trial

has l)een in i)ro£]:ress there has been anythinu; written

in ink which had not been on there before other than

there ai)pears where the writing is now discolored,

or whether or not pi-ior to that time there has been

partial markinL,^s which have been removed with

chemicals.

Mr. MrbWXE.—Objected to as wholly imma-
terial, and merely an attempt to impeach and con-

tradict witnesses upon an immaterial matter.
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The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, wliifh excep-

tions were allowed hy the Court.

]Mr. ORTON.—In order to make the record com-

l)lete, we offer to show that at the time this docu-

ment, Exhibit "N" for identification, was exhibited

to Mr. Grimm, a witness on Ijehalf of the plaintiff,

there had Ijeen erased from it ink marks or writings

of the same character with which it is now written

of which more than half—three-quarters is now com-

pletely removed, and that it was removed in the court-

room during the time of the progress of this trial

and before the .jury or in the presence of all.

Mr. GILMORE.—Which is objected to as being

wliolly immaterial and irrelevant, and an attempt to

impeach a witness upon an immaterial matter.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed 1)y the Court.

(Paper handed witness.)

The witness continuing: I have examined De-

fendants' Exhi1)it 'O," whicli you now hand me.

I have seen that pajjer before and it is in my hand-

writing. I was in the courtroom when this paper

^vas shown to Professor Crimm, and he testified con-

cerning it. I could not tell you who it was written

l)y; it was given me by Otto Zoeckler in the clerk's

office, turned oA'cr to t'le clerk's office just before
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rdurt (•(m;iii('iic('<l. I don't know wln) wrote it, 1 am

sure. ! t'l'ascd some writing from this paper with

clicmicals, the words botwecn the i)areiithesis, here

in the courtroom, wliile L*rofcssor (Jrimm was testi-

I'n iii.H'.

(Questions : Was it entirely erased, or was llicre

any traces of tlie former writing, afterwards dis-

cerned ?

.Mr. Mriv\VXE.—We object to all of this line of

testimony upon the grounds that it neither ])roves

nor disap])roves any of the issues in this ease.

11ie CH^URT.—01).jeetion sustained.

To whicli ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Mi-. ()l?TOX._We offer this in evidence, if your

Honor please, for the purpose of showing that ink

w'l-iting can l)e entirely ol)literated by the use of

chemicals, foi* the ])urilose of contradicting Pro-

fessor Grinun upon that point without leaving any

traces whatsoever. This is for the ])ur])osc of show-

ing an<l contradicting Profes.sor Orinnn, and to

show, also, that the "one-(|uarter'' has been entirely

erased and obliterated and the words "three-rjuar-

tei's/' then wi-itten i]i again and partially obliter-

ated, and to contradict the statement that there has

only b(>en one erasui-e, and that it would have been

impossible to have told it.

Mr. MrRANE.—We object to tlie offer on the

grounds that it is immaterial and incom])etent, and
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does not tend to prove or disprove an}^ issues in this

case, nor is it shown what chemicals were used, or

that they were the same chemicals used in the appli-

cation to the instrument in dispute in this case, or

that there were the same numbers of applications, or

that the circumstances were the same or similar in

any regard.

The COURT.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

The witness continuing: I have looked at paper

marked Defendants' Exhibit "U" for Identification.

I have seen that document before. Looking at the

words "one-half" and the figures "^/o", in writing

and figures, the portion in parenthesis, this being the

document identified by Mr. Whittren as being writ-

ten in the fall of 1901. Mr. Whittren gave that paper

to me. I did not know Mr. Beechwood, that I recall.

Question: Now, Mr. Cochran, just state what was

originally written where there appears to be an eras-

ure where the words ''one-half" and the figTires " Vo"

appear there now ?

Mr. MURANE.—Objected to as wholly inmiater-

ial, what was originally written there, and because it

is an attempt to impeach a witness upon a wholly

immaterial matter, before the jury.

The COURT.—Objection sustained.

To which ruling of the Court, the defendants, and

each of them, tlien and there excepted, which excep-

tions were allowed by the Court.
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Ml-. ()K*TON.—We offer In show l»y tlic witness

now ni)on the stand tliat ujhmi the paper tiie words

orii'inally written tliere were "one-half"; tliat lie re-

moved llu' words "one-half" with clieniieals and

thereafter wrote the words "three-quarters" in the

same place, and thereafter i)artially oblitert'ated the

worrs "three-(|uarters" iv^ii'm and wrote in the

woi-ds "one-half" in ink. AVe offer to show that the

original words "one-half" were entirely o])literated,

no traces wliatexer appearini;' there, and the words

"three-(|narters" ap))ear there in the same fashion

now that they do in Plaintiff's Exhibit No. 1, in this

case. This is for the ])iirpose of contradictinij,' Mr.

Grinnii, that there was oidy one erasure on tlie jtajjcr

introdnced in e\idence hy the phiintiff, and also to

show that other erasures ])ossibly may liaxe l»een

made upon said instrument as we (daini that there

have been.

Mr. (ilLMORE.—To which same offer the plain-

tiff o)),jeets as wholly immaterial, incom])etent and

irrelevant.

The COURT.—There is no /.stimony as to how the

ap|)licalioii was made in the two cases, whether the

same nuiterials were used (u- ajiplied, whether the

same instrument which was beini;- testified to by Mr.

"Whittren, or not, in the same metliod, and whether

the same acids were used, all those thini-s whicdi are

left to conjecture, heu.-e we think this is imi>roi)er.

Objection sustained. Ii mioht not r the same kind
uf ink or the same kind of acids either.
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To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed b}^ tlie Court.

AVherenpon J. POTTER WHITTREN was re-

called as a witness on behalf of the defendants in

sur-rebuttal, and testified as follows, to wit

:

(Questions by Mr. COCHRAN.)

The AVITNESS.—The instrument marked De-

fendants' Exhibit "U" for Identification was writ-

ten with the same character of ink as Plaintitf 's Ex-

hibit No. 1.

Cross-examination.

(Questions by Mr. MURANE.)
The witness continuing: I say this was written

with the same character of writing fluid. I used

Carter's Writing Fluid. I got it in Bering City.

I made out these deeds to Dr. Chambers in Nome,

Alaska. I ])acked the same bottle of ink down here

with me. That was in the fall of 1901. I came

down to Nome in the fall of 1901, and the following

spring, the spring of 1902, this deed was made out.

I still had the same ink bottle that I had got the sum-

mer before in July.

Mr. ORTON.—We now renew our offers, and

make the same offers to prove with reference to this

Exhibit "U."

Mr. GILMORE.—And we make the s))ic objec-

tions to the offer to prove.

The COURT.—We will sustain the objections.
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'I\) which niliiit^- of the Court the defendants, iuid

each of them, then and there excepted, which excep-

tions were alhtwcd l>y the Court.

Whereupnii .1. POTTEH WHITTKEK was a-ain

recalled as a witness in l)ehalf of the defendants, in

sur-rel)uttal, and testified as follows:

The WITNESS.—I heaird the testimony of Dr.

Chambers on the stand to the effect that he sent pro-

visions and groceries to me while I was at Port Clar-

ence. He never sent me a ])ound of provisions to

l*ort Clarence. 1 heard his testimony with refer-

ence to groceries and provisions sent up to me on the

"Oregon." I paid for them myself. I sent an

order down. These groceries were partly lost and

never were delivered to me at Port Clarence. I was

re-paid hack ])y the steamship c<)iii])an\', ])y C. V.

Dam, acting as their agent. Di-. Chambers sent me
twenty dojlju's l)y F. W . Beechwood to amend some

location notices f'oi- some claims in the Bluestone

tliat we were both interested in. T lieard him testify

that he had sent me up some })rovisions Ijy some mail-

can-ier and also tlirough J. I\ l^idd. and his party.

That is untrue. 1 heard Dr. ('haml)ers' testimony

that he had taken care of nic hei-c from time to time.

He did not v\vv take care of me here from time to

time. I heard liis te.stimony witli reference to his

being up to my cabin with Di-. Denn in tlie wintei- of

U)()l. Tlie facts with i-c^ard to that are, I made a

pr()])osition to \)v. Dcnn to fui-nish liim witli coal

and tw(» hundi-cd (h)llars' worth of grub in lieu of
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rent, and we were to share and share alike in the ex-

penses of the winter. Dr. Chambers did not con-

tribute one cent and he did not have any claim on it

at all. I heard Dr. Chambers' testimony about pay-

ing two Innidred and twenty-tive dollars indirectly

with reference to the Bon Vo.yage claim by reason

of a lawsnit that I had against Beechwood. The

facts with reference to that are : I brought an action

against F. W. Beechwood in tlie s])ring of 1903,^ at

Seattle, A¥ashington, to recover seventy-five dollars

loaned and borrowed from January 1st, 1901. I had

a grubstake contract with him which expired Decem-

ber 31st, 1901, and my lawyer, with whom I brought

suit, told me I would have to transfer to Tacoma,

that Bechwood lived there, and that I had no record

of the grubstake contract and on account of having

no account of the gru1) which I had got. I had got

grub during the winter and he thought that he would

be entitled to prove the grubstake, and that I could

recover the seventy-five dollars v,"hich was loaned and

which Beechwood admitted. Beechwood agreed to

pay fifty dollars and I accepted, it, "Beech" agree-

ing to pay the costs. I think I got about twenty or

twenty-five dollars out of the transaction. That is

the whole transaction. That was for a grubstake I

had furnished him u]i in tlie Port Clarence District,

and for money advanced. For money loaned. Dr.

Chambers did not furnish an ounce of tliat or ])ay a

cent or l)uy an ounce of provisions whicli Mr. Beech-

wood took from me. Dr. Chambers never p-ave me
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one cent which I loaned to Mr. Beech^

nothing whatever to do with the resii

suit. He had nothing to do with it ^^

not know whether or not he paid Ju

five or six hundred dollars for legal

here on my behalf ; that is all nonsense

to me ; that is the first time I ever he;

only legal services that I had perfon

by Julius Thompson for Dr. Chambei

in 1900 is what I said in one of thes

you have here. What I said in a lett(

here, that we had a jumi3er; the only

ever had was on No. 8—he had stakec

me but I had made no discovery of
\

inquiry into the matter, we settled it

and I gave it to him. Julius Tliomp

formed any legal services for me of

did not for Dr. Chambers on my bel

He never drew any papers for me.

of anything that he could have done i

Dr. Chambers, with reference to any

Dr. Chambers was interested, that w
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spring of 190(). I have read over these nc

conversation with Mr. Rinehart. Mr. R(

Mr. Rinehart were present at the second

tion, as I remember now. The first convert

in 1906—I will get the dates fixed first

—

w

from San Francisco in the evening of th

May, which w^as Sunday ; in the forenoon (

I met Mrs. W. V. Rinehart on the street in

noon about four o'clock, and she told me

band had a telegram which he had a'ot f

i

Chilberg at Nome, Alaska, pertaining to sc

erty I owned near Nome, w^hich he wished

she gave me the best directions; his office <

or address, in the First National Bank,

was—I don't remember the name of the ]j

some kind of a banking building, and I w
this building but ^Ir. Rinehart, they told

gone home. The next morning, that was

and the next morning w^ould be the 24th.

Mr. Rinehart up on the 'phone from Dr. C

office and asked him to come down. I asb

come down on the 24th of May, 1906, and
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better have him get to it without goini;' over this

again. 01)jeetion sustained thus far.

To whicli ruling of tlie Court the defendants, and

eacli of them, then and tliere excepted, whicli excep-

tions were allowed by the Court.

The witness continuing: The first conversation on

May 24th, 1906, in Dr. Chambers' office; that was

the first time I had met Mr. Rinehart since two vears

ago at least. He told us all there, tlie three of us

being i)resent, Dr. Chambers and myself and Mr.

Rinehart, and Mr. Rinehart told us that he had a

telegram from Mr. Chilberg; that Mr. Chilberg liad

sent a telegram asking to get a lease on the Bon Voy-

age; he said he wanted to know if he could do so. T

asked him if he had the telegram; he said that he had

it up in his office down in the First National Bank,

and that if T would go with him he would give it to

me. T got the telegram, right then. AVc went out of

Dr. Chandlers' office, and in n])<)ut five minutes.

During tliat time Dr. Chambers had gone and got

this bill of sale, and exhibited it, and handing it to

Mr. Rinehart, says: "You see I am interested in that

<'laim, too."

Mr. MURANE.—We move to strike out the latter

])ortion of lliis answer as not being responsi\e to the

(juestion. it not being a conversation between Mr.

Rinehart and this witness wliich has been asked for,

and which Mr. Rinehart has testified altout. This is

testimony for the i)ur])ose of contradicting ]\Ir. W.
V. Rinehart in liis de])osition, and with which D?'.

Chambers has nothing to do.
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Mr. COCHRAN.—By giving the conversation in

full, he is able to make it intelligible.

The COURT.—No, I don't think there is any ex-

cuse for encumbering the record this way, with these

repetitions. Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which exce])-

tions were allowed by the Court.

The witness continuing: Mr. Rinehart looked at

the bill of sale and he said: "There a]3pears to ])0 a

radical change in the bill of sale." I says: "That is

all right, w^e understand that—we have fixed al)out

that," or something to that effect; referring to the

agreement which I had had with Dr. Chamliers th.at

we would not pul)lish it on him. We left Dr. Cliam-

bers right there, Mr. Rinehart and I, we left tlie

Alaska Building and left Dr. Chambers in his office.

He had the bill of sale in his hands or in front of liim

tliere on the desk wdien we left the offic^e together,

right after Mr. Rinehart looked over tlie 1)111 of sale,

and I made the remark which I have testified to.

And that is as far as I could say occurred there.

Nothing more was said that I recall with reference

to the bill of sale; we went down to Mr. Rinehart 's

office and he gave me the telegram to Gene Chilberg,

and he said he would go with me and ^Qi the Western
Union Code, which he did, and translated the mes-

sage. I told him I would see him in a dav or two
about a one year lease of tlie |)remises, the Bon Voy-
age claim. I took tins conversation down in sub-

stance; I have it hero. (Paper pi-oduced.) I look
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it down ill sul'stancc at the tinic Tliat is all the con-

vorsatioii in siil)staii('r that (K-currcd there at tliat

time. 1 had the next eonversatioii with Mv. liinc-

hart, to whi<'h he has referred, when T delivered the

telegram. That was in this hnildin*;- in the First Na-

tional Bank, hnt 1 als(^ called to p,-et some infonna-

tion with reference to this (}ene Chilhers; telegram,

and then I delivered it to Mr. Rinehart in the First

National Hank building afterwards. Mr. Tvinehart

and myself were ])resent when 1 delivered the tele-

gram. T told Mr. Ivineliart tliat 1 had agreed to this

telegram, if lie would put it into code reading, "One
year lease satisfactory to Whitti'en, consnlt Eadie,

partner at Nome,'' and then we modified it somewhat

l)y my signing it, and then we added the word

"York" anrl ''Andrew,'' and scratched out the word
" W'hittreii," wliidi, by me signing the telegram was

not ne<-essary, and then ^Tr. Rinehart i)nt the tele-

gram into code—he wanted to know who Eadie was.

I lold him who he was. that he was a yoinu/ fellow 1)y

the name (jf Andrew Kadie; told him tliat he was a

partner in the Bon \'(»yage claim, and that he wonhl

he the one to consult u]) here. 1 did iKtt know at that

time he was ontside, yon know. So then, after he had

wi'itten in these additional woi'ds, he ])nt it into co(l(\

lie says: "1 will scratch ont the word '\Vhittren';

there is no need of that, and yoii can sign it." "All

I'ight," I N said. aii<l I signed it, so we scratched

ont the word " W'hittrcn" and ])nt in the word "An-

drew l*]adie" "^^trk," and that is the manner

in wliirh this message was gotten iij*, and I
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signed it and he sent it to Cliill)erg-. Dr. Chambei'S

did not see this telegram after it was written out.

I had the first conversation with Rinehart, in Seattle,

in the Scandinavian Bank, in the Alaska Building,

in Seattle, Washington, on the corner of Second

Street, in the afternoon of November 2d or 3d. ^Fr.

J. S. Wheeler was present during that conversation.

Mr. Wheeler and I were there when Mr. Rinehart

came along. We were waiting for the third party.

We were there standing in front of the Scandinavian

Bank, Mr. Wheeler and I, standing right there, and

Mr. Rinehart came along; I shook hands with liiin

and I said—I introduced him to Mr. Wheeler; he

said he remembered his face, l)ut didn't know his

name ; he said he had met a man's wife just now, tliat

he didn't know before that the man was married;

that he had a wife. 1 asked him who it was. He said,

''I just met a Mrs. J. J. Chambers, I never knew that

he had a wife l)efore." I have the memorandum

prepared at the time there. This was written riglit

at the time. T cannot relate the conversation witlioul:

referring to the writing; it is quite lengthy; the con-

versation was between us there in the bank, and T

went riglit up staii's in tlie Alaska Clul) in tlie toj)

floor. I went right up to tlie top lioor and I wrote

this riglit off on the tyi)ewriter thci'e in the Alaska

Club room. This was written off right away there

sone after it occurred on account of certain very im-

portant statements coming from him, which he had

furnished Cliambers in regard to this lawsuit, so I

understood.
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Mr. (JILMOKK.—Move to strike out that as not

responsive to the question.

The COUlvT.—We strike out the latter part with

reference to what he understood.

To which rulini-- of the Court, the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by tlie Court.

Tlie witness continuing: 1 remember the conver-

sation. 1 remember it ))ut I have not read it for sev-

eral days; in general, I remember it. I can read it

over again. If 1 can refer to it, then I can give the

whole thing—well, I will give it without reading it,

wliat I can rememlx'r. The substance of the con-

versation was al)out this: Mr. Rinehart told me that

Mrs. Chambers had called u]) hist evening and

wanted him to make an affidavit in this case for

Chaml)ers. An affidavit irit reference to this suit.

S^/aid, I understood, she wanted him to make an affi-

davit in an action which Chambers had brought

against me. 1 said tliat I was going to get his deposi-

tion; that I wanted to get his deposition in the case

for me; tliat Mr. Fuller was going to get it, and had

agreed to lo(»k after it, and he agreed to it, l)ut after-

wards lie could not agree to his deposition on ac-

count <•!' infonnation I liad told liim, I was assaulted

in ( 'lianilicrs' ])resence, or I had assaulted liini in

li'inchart's i)resence. I told liini that I liad stated

the circmnstances to Mr. Fuller of his Rinehart's

c(miing into Chandlers' office at tlic time we were liav-

ing tlie altercation in regai'd to dianging the bill of

sale, at the time tliat Rinehart was after the lease.
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He told me tliat Mrs. Chambers Avisliecl him to make

an affidavit on behalf of Chambers, but that he did

not believe that he would be able to make an affidavit

that would do an}'- good ; that in fact, he did not re-

member much of anything that occurred there at the

time he was after the lease for Chilberg ; that he had

since understood that Chambers was accused of alter-

ing the ])ill of sale. He said tliat it was against his

firm policy ; that he didn 't w^ant to make an affidavit for

either one of us and that he had infonned Mrs,. Cham-

bers that he w^ould give her an affidavit if he thought

he had any information which would do her any good,

but he said that he did not believe that his affidavit

would do either of us any good ; that he had promised

her that he would give her an affidavit on the in-

junction hearing, I believe. I told him to go ahead,

that I didn't think he could hurt me. He said that

he didn't remember what took place only that he

knew that he was there to get the lease. He said:

"I remember Chambers gave me the bill of sale, and

I called attention to the fact that there was some

change in it. What happened after that I don't re-

member, what was said, what you said or what he

said; both of .you were talking, and I would not be

able to swear just what happened after that. I know
I got my telegram to send to Chilberg, which was

Avhat I was Avaiting fcr." I then stated that Cham-
bers had brought suit for a half interest and [ told

him why I had made t])e remark that ''we under-

stand that"; the \va\- I meant it was that we tlior-

oughly understood that Chambers had changed the
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Itill of sal(—that (MiainlKTs had ])rcpan'tl (-(jrlaiii

<h'C(ls, and that I am j^oing to j;i\'c bis wife a fcrtain

interest in tliis claim, Init tliat I never woidd reco^^-

nize the forged hill of sale. Then he said that I had

better call up Mrs. Obambers ov o-o and see her, be-

cause sjie didn't understand the case, and that tlie

way she had related it to him, that Dr. Chambers

was to liave a (|uarter, and he told me that I had bet-

ter go and ha\e a talk with her because she didn't

understand it at all. She t(dd me she told him he

w(>ul(l Hud letters of instructions with a young man

named Kirk})atrick left there by W. J. Rogers, what

he wante<l with him—that is, pertaining to this affi-

davit. 1 t(dd him 1 guessed I had ))etter go and see

Mrs. Chambers sometime during the latter i)art of

the da_\- : he said he was going to ; he wanted to go and

see Kirk])ati-ick, and get the letter and messages de-

livered by Rogers, and we left with the understand-

ing that he would give her his affidavit, or he would

s(>e what the letter of instructions referred to, and if

he could do so, he would give liim Ids affidavit. He
says: "I can't do you any hai'ui, if I can't do you

any godd in this case, but if there is an^-thing where

r can helj) \-ou, let me know and I will do so." That

he would do all he possibly could for me. And with

that I left. After he left, M v. Wheeler, made the re-

niai-k that he lielicNcd he would do what he said,

and that was all there was to it. That was the sub-

stance of the conversation. Of my own knowledge,

the hi-st time that Dr. Chaml)ers saw that telegram,

or tlie iii-st time he was informed of that telegram,
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to my knowledge, was dnring the evening of tlie 23d

of May, when I called at his office. That was prior

to the time when he first prodnced this deed, or called

my attention to this changed deed or bill of sale. Dr.

Chambers knew of the telegram from Chill)ei'g to

Einehart prior to the 24th of May, 190G. He knew

that it was in existence at that time. He did not

know the contents of it. He had not seen the con-

tents of it at that thne. I had a talk with him with

reference to the matter contained in the telegram re-

ferred to as the Einehart telegram on the evening of

the 23d. I had jnst called on Dr. Chambers that

evening in a frc/ndly way at bis office.

Question: What was said with reference to the

Chilberg telegram and the Bon Voyage claim at tliat

time ?

Answer: I told Doctor he ought to have kept u})

his assessment work in that ground because there was

a telegram about souje claim

—

Mr. MUEANE.—That is objected to as having

been all gone over l)efore fully and completely in the

exaujination of tliis witness, when on the stand be-

fore.

The COUET.—Objection sustained.

To which ruling of the Court the defendants, and

each of them, then and tliere excepted, which excep-

tions \vere allowed by the (\)Ui't.

The wutness continuing: 1 Iieard tlie testimony of

Dr. Chambers tliat lie iicncl' saw this telegram or

knew of this telegram until after he had shown me
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this deed or after I bad seen the deed. That is not

the fact.

Cross-examination.

(QTiestions by Mr. MURANE.)
The witness continuing: I do not I'ecollect tliat 1

testified yesterday that there was only one rdaini that

was in controversy, in which I authorized or re-

quested Dr. Chambers to procure legal advice. I did

not testify yesterday that the only advice, the only

thing that I ever authorized Dr. Chambers to procure

legal advice on was with regard to the amended loca-

tions, or what was best to be done about the amended

locations. I didn't authorize Dr. Chambei's to em-

l)loy attorneys. Doc told me he had Julius Thomp-

son ; that he was his attorney, and that any question

I wanted to ask, he would be glad to have him answer

for me. I did not expect that to be gratis; of course,

if there was any question of a law suit, I expected

to pay for it. The way I understood it, I was not to

pay for any advice unless I got into a law suit. I

did not exjject to pay hwvyer's fees, when I had no

need of a hiwyer. \\v were ex})ecting to have to

bring a law suit on Number eight claim. With refer-

ence to No. 8, on the Bluestone; tliat was with refer-

ence also to claims 13 and It a])ove Swanson's Dis-

covery on the Bluestone. i claimed an interest in

1'] and 14 Bluestone; I don't now. That is on Gold

\l\m\ yes. With Deechwood. I could not say

whether i wrote to Dr. Chambers with regard to tliis

with regard to legal advice unless I should see the

letter. If you have the letter there you know
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whether I did or not. I haven't got all these letters

in m}^ mind at the present time. Most of the cor-

respondence has been destroyed, so I conld not sa}^

just exactly \Yhat I did write. If Doc has the letter,

it will show for itself. I would consider that Dr.

Chambers would not be liable to have to pay anything

for attorney's fees. (Paper handed witness.) That

is my letter, my handwriting
;
yes. This letter men-

tions Mr. Beechwood in there in regard to these mat-

ters.

Mr. MURANE.—We will ask to have this letter

marked for identification Exhibit No. 17. We now
offer it in evidence.

Mr. ORTON.—We have no particular objections

to tlie letter, only we think it is w^holly immaterial.

The COURT.—Objection overruled.

To which ruling of the Court the defendants, and

each of them, then and there excepted, which excep-

tions were allowed by the Court.

Whereupon the said paper w^as received in evi-

dence, marked Plaintiff 's Exliibit No. 17, and read to

the jury, and was in the words and figures following,

to wit

:
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Plaintiff's Exhibit No. 17.

LETTER, .MARCH 4, 1901, WHITTREN TO
CHAMBERS.

Ron Crawford. J. Potter Whittren.

CRAWFORD & WHITTREN,
trilling Brokers and Real Estate.

Offices

:

Seattle, AVash.

Dawson, Y. T.

Nome, Alaska.

Port Clarence, Alaska, Mar. 4th, 1901.

Dear Doctor : Enclosed yon will find a copy of the

by-laws of the Blnestone Minini]^ District, which I

think is "O.K.," l)nt will let y(ni know in my next

letter, if they are complete, as Mr. F. W. Beechwood

is going ovcj- to Teller in a day or so, and will com-

pare them with tlie ])y-laws on record. I may hs.vQ

. left <)nt an article, if so, will send a copy certified

by myself (as T was depnty recorder at the time tlie

Commissioner demanded the Blnestone l^ccords) in

my next letter.

Mr. Beechwood and myself staked No. 14 and i:i

al)0ve Swanson's Discovery on (Jold Rnn, the 10th

day of Ang., 1900, and filed the same for re<-ord Ang
16th, 1900. The Port Clarence Records show that

one John Hastings and E. B. Sierer staked two placer

claims to l>c known as the "Masking" and "Black-

bird" on Matilda Creek of the l>lncstone or (!(>ld

Rnn Jnly 14th, and filed the same for record Sept.

6th, 1900, at 12:30 P. M., which covers No. 13 and
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14 above Swanson's Discovery in Gold Run staked

and recorded by Beecliwood and myself. There Avas

no stakes on the claim at the time we staked them

and Mr. Beechwood was out there on about Sept.

24th and some one had placed stakes on mine, but not

on his. Mr. Lotshaw met the parties claiming to

have staked onr property and told me at the time I

made ont his lay papers, they told him that at the

time they staked the property they just i:>ut in two

small willows and went up into the Koogrock Dis-

trict thinking the propei'ty was "N. G." He is out

in Tacoma now and will be in on the first boats, that

is what he told me he would do late in the fall. Now,

if you wish, you can go to the Gold Hill Hotel and

ask for Mr. O. L. Wold, H. A. Ring and O. N. Nelson,

and they will give you their affidavit that there were

no stakes on the property at the time we staked, later

in the spring two or three more will be in, and one

fellow who was out prospecting with Mr. Beechwood

on No. 14, we can get their affidavits if needed. Now,

I think the claims are "O.K.," and if you can stand

3^our attorney off for a time, we will save money by

paying him a certain stated fee, and if you will go

ahead and push matters so as to clear title, it will put

us on our feet. I don't believe they will put up a

hard fight and we will be in possession of the claim

at the time the claims are in court. I have a copy

of the minutes of the miners' meeting held by the

owners of property in the Bluestone District on Aug.

18th, 1900, to elect a new recorder, which I'll send
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if your attorney wishes. Jiulge Kogiion arrived in

Teller to establish the Port Clarence District (ni the

12th (lay of Aug. 1900, but we did not know it in the

Bluestone District until the 27th of Aug. when he

sent over to Port Clarence an order for an order for

the Bluestone Mining Pecords by ^like Sullivan, we

turned the books over on the 27th and the last records

of the Bluestone District: were made on the 27th as

shown by Vol. II, of the Bluestone Mining Records,

so your attorne}^ can know just how far local laws

were in force and be able to know just how to proceed.

So you are authorized by mj^self and Beechwood to go

ahead and bring action at on<e, write foi- any data

you or your attorney may wish for, and I'll l)e glad

to send you what I can find out.

Mr. Dam was up here and talked over matters Avitli

us and agrees to settle in Nome with you, as you had

the papers he has pledged himself to settle with you

and is going to settle on the cash basis of $200.00, but

will deduct >i<20.0(), and furnish or deliver to you two

pairs of rubber boots Gold Seal, for you to send or

deliver to us. Now, don't acce])t tlie boots unless he

settles the whole bill, he will be in Nome at the time

this letter loaches you and I trust \-ou will succeed,

as I need the money badly. I wish you would take

two porous plasters^ i)lace one on ycuir abdomen and
the other on the small of your back, and see if it

would not help your kidneys, for I was knocked out

in Dawson by the same thing and that was ihv only

relief that I found, and I spent a lot of mouev with
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Doctors. Will be glad to see you up liere at any

time.

Respectfully,

J. POTTER WHITTREN.

"Redirect Examination.

(Questions by Mr. COOHRAN.)
The witness continuing: I never instituted a suit

on Numbers 13 and 14 Gold Run ; I only owned Num-

ber Thirteen ; Mr. Beechwood owned 14 ; that was in

dispute, and on the advice of my attorneys I dropped

it.

Whereupon Dr. J. J. CHAMBERS was recalled

at the request of tlie defendants, and testified as fol-

lows :

The WITNESS.—I have not the receipt which was

called for from Julius Thompson.

And thereupon the testimony closed.

[Instructions of the Court to the Jury.]

And thereupon, the Court instructed the jury as

follows

:

INSTRUCTIONS TO THE JURY.
Gentlemen of the jur,y, tJiis is a suit in ejectment

brought by the plaintitf against the defendants.

Plaintiff in his complaint claims to )3e the owner in

fee of an undivided one-half interest in placer claim

known as and called the Bon Voyage Placer Mining
Claim, in the Cape Nome Alining District, in the Dis-

trict of Alaska, by reason of a deed of conveyance

fi'om the defendant Whittren, who, he alleges, is the
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\(i("Ai(n- of the said mining ^-laim, and alleges that the

defendants are in possession of all of the said claim

adversely to his said interest, and prays judgment

foi- an undivided one-half interest in the said elaim

and for damages against the defendants in the sum of

Seventy-five Thousand Dollars, for tlie wi-ongful

withholding of the same.

Defendants answer separately; defendant Whit-

tren, in his answer claims to be the owner of an un-

divided lialf interest in the said claim, and the lessor

of the defendants F^adie and Waskey, and admits

that he is the locator of the said claim, but denies

the title of the plaintiff to the said one-half interest,

and denies that the deed under which the phiintiff

daims ownership of an undivided one-half interest

in the said placer mining claim is, or was, his deed.

Defendant Eadie claims in his answer that he is the

owner of an undivided one-half interest in tlie said

pla^-cr mining ^-laim, and is one of the leasees of the

rlcfcndant Whillren on a part of the remaining one-

lialf interest, and denies that tlie ])laintiff lias any

right, title or interest in or to the said claiin, or to the

possession thereof.

Defendant Waskey, in his answei-, claims posses-

sion of Uie easterly two hundred and twenty feet

of the said <laim by reason nf a h-asc ri<nn the de-

fendants Ea/lie and Whittrcn, and of the remainder

of the said claim with defendant Eadie by virtue of

a lease from the defendants Whittren and Eadie to

hinj and Eadie, and denies that the lilaintiff has any

title or right to the posfiession of said claim.
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2.

The first (iiicsiioii, ;^('ii1l('iii('ii of llic Jury, foi- your

coiisideratioii, is wlicllici- Ilic plMintiff is ilic owner

in foo of* an nn(li\ idcd or-hall' inicrcsl in said claim,

and was so at flic lime of flic hi-in^'inj^' of llic ahovo-

ontiflcd suit. I'poii y(»iii- del crmi nation (d' (his (|ii('s-

lioii pradif-ally liiii.i^cs tlic whole ease. IF, fi-oiii all

the evidence in I he case, yon (ind Ihat he is snch

ownei' ill fee, hy reason of a coiiN'cyaiice rrom I he de-

reiidaiit Wdiilti'cii, then yonr verdict, should he r<H-

flic plaiiililT r(H' Ihe possession (d' an iiiidixided one-

hair iideresi in Ihe said claim, together willi dama^'cs

in a, snm e(|iial (o one-halC (d' all Hie L:,'old e.\( rach'd

or taken From ihv said claim hy (he dcFcndanls, less

tlie cost (d' mininf4' flic same.

> ).

IF yon (ind, From (he <'\'i(l<'iice, (!ia( (he dc<'d oF

Api'il 21st, 1<)()2, From (he dcFcndaiH d. ro((er \\'lii(-

(ren (o (he plaiiililT, known as IMaiii(i(T\s I^Aliihil 1,

was aKci'cd or chaii,!j,('(l by (he c(Hisen( oF (he par(ies

1o said (\(H't\, or hy (he dcFeiidaiil W'hidreii, and (hal

(he said al(era(ioii or chaii,u,(' was made hy reducing-

(he amoiiiil oF propcr(y conx'eyed, in such a niamicr

( ha (, as changed, said dcrd i-oii \-eyed less ( han as when

oi'iginally exccided and deli\('rc(l; I cliar;;'eyoii (hat,

nnder such circiinis(;iiices (!ie deed was, and i,;, a

,l;'oo(1 ;iiid \alid coii\e\aiice, il" rcdeliNcred, oF an nii-

di\i(le.d one lialF iii(eres( in (he proper(y (herein de-

sciahed, and waseii(i(led |o record.

4.

\'oii are iiis(riic(eil (ii;d a clian^c or alleralion in

a diil\' execidcd deerl (d' coii\('\aiice made li\' a
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grantor or with his consent, after a delivery of the

same, and when it has once become operative, doe?

not make the deed void; therefoi-e, I instnict you,

gentlemen of the jury, if you believe fix)m all the

evidence in this case, that the defendant Whittren

mad'} a change in the instrument offered in evidence

l»y the i)laintiff, whereby the quantity of interest

going to Chambers was reduced from a three-quar-

ter interest to a one-half interest, or if you believe

the said change was made with Whittren 's consent,

then I instruct you that the said deed remains valid

in its changed or altered fonn, and if you furthei"

hnd that it was as changed and pur])orting to con-

vey the undivided one-half of said claim, delivered

to the plaintiff by defendant Whittren, you uuist

then tind the i^laintiif to be tlic owner in fee and

entitled to the possession oC an undivided one-hall'

interest in the said claim, together with damages

computed according to the rule hereinbefore stated.

5.

You are instnicted that it is the law, gentlemen

of the jury, that a lease for a tenn of years on a min-

ing claim is ])ersonal property, and under our Alas-

ka code, not a conveyance of land or real property

such as under the circumstances of this case, raises

the question of the i)riority of record between aii>

deeds from Whittren and the leases fi\)m liini to

Waskey and to Waskey and Eadie; therefore, if

from all the evidence in this case \'ou find that the

defendant Whittren had parted with his entire title

to the said claim by conveyances to defendant Eadie

and plaintilT Chambers, prior to the letting or giv-
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inj}; of the two leases offered in 'evidence, I instruct

you that, under the law, the question of innocent

purchaser does not arif^e in this case, and you need

not consider the question of whether the plaintiff

Chambers recorded his deed, or whether the defend-

ants Waskey and Eadie had notice of the plaintiff's

title at the date of the lease to them jointh\

6.

You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor who has

no title to the ground leased, the lessee acquires no

interest in the ground b.y reason of the lease; so,

if you find that the plaintiff is the owner in fee

of an undivided one-half interest in the said Bon

Voyage Placer Claim by reason of a conveyance

from defendant Whittren, dated April 21st, 1902,

originally of the undivided three-fourths thereof,

now of the undivided one-half thereof, then I in-

struct you that the defendants Eadie and Waskey

have no lease on the said undivided one-half interest

in said claim, nor has Waskey alone any lease, which

is of any legal force and effect as against the ])lain-

tiff, but the plaintiff must, regardless of said leases,

recover possession of his full undivided one-half in-

terest in the said claim and damages a.s hereinbefore

and hereinafter stated.

7.

The Court instructs the Jury, that when a ])arty to

an action claims under an instrument in writing and
the instrument is attacked ])y tlie adverse ])arty witli

evidence tending to show an alteration in tlie instru-

ment in a material part, and is admitted for the
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piu'ljose of ic'l)uttiii.i;- tlie validity of the instrument,

the* burden is then east upon the party relying u])on

tlie instrument, of accounting;' Tor the alteration

sought to be i)i'oved by his adversary.

If the i)laintift", then, in this case, has accounted

for the alteration in the deed upon which he founds

his rii>ht of recovery l)y showino- ])y n ])reponder-

ance of evidence that the alteration was made by

the defendant Whittren, or with his consent, then

the ])laintiff will Ite entitled to a verdict at .your

hands for the undivided one-half of the ])remises in

controversy, and damages; but other\\'ise, your ver-

dict should be for the defendants.

8.

You are instruct'Cd that the memorandum signed

by Chambers and dated Ma}^ 24th, 1906, introduced

in evidence by the defendants, marked Defendants'

Exhibit "D," cannot, under the issues of this case,

be considered by you as any proof or evidence of

title to any ])ortion of the said l)()n Voyage daini

in the defendant AVhittren.

9.

There has been some testimony introduced in tlu>

case during the trial on the (|uestion of asseSvSment

wnrk, or <>l' money ('Xi>end(-d or not expended by the

])laintiff Chambers and the defendant Whittren, on

the said Bon \'oyage rl.iini.

I instruct you, gentlemen of the jury, that all of

that sort of testimony was admitted for the purpose

<»f ])roving the quantity of interest in the Bon Voy-

age Claim first held by \)v. Chaml)ers under the deed

of A])ril 21st, 1902, from Whittren, by showing the
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relationship, acts and dealings be^tween the plaintiff

and defendant Whittren, and I instruct yon that tlio

question of contribution for the annual work or as-

sessment work done on the said Bon Voyage Claim

since its location does not enter into your consider-

ation, except for the above purpose.

You are also instructed that the question of aban-

donment is not an issue in this case, and any testi-

mony introduced tending to show an abandonment

by the plaintiff of any rights theretofore claimed

by him should not l)e considered l)y you for that

particular purpose.
10.

Gentlemen of the jury, if you find from all the

evidence that the plaintiff' is entitled to re(*over in

this action, in measuring his damage, I instruct you

that you must first determine, from all the evidence

in the case, the gross amount of gold taken or ex-

tracted by the defendants from the said Bon Voyage

Claim between the 11th day of June, 1906, and u])

to the present time, and deduct from the said gross

amount the cost and expense of mining the same, as

found by you from all the testimony, and award to

the ])laintiff damages in a sum equivalent to one-half

of the remainder.
11.

Now, I add, as a final s])ecial instruoton for your

guidance, that if .you find for the plaintiff", you will

find for the undivided one-half of the Bon Voyage
Claim in controversy against all the defendants, and
for damages against them all ; but, if you find against

the plaintiff', you will find for the defendants Jointly

for all the premises in controversy.
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12.

The jury arc instructed tliat sou are the judges

of the offoct and vahio of tlio ovideiico addressed to

you. You are, however, instrueted:

1. 'IMiat your jjowcr of Jud^'iii^* the effect of the

evidence is not arbitrary, hut is to ))e exercised witli

lo^al discretion and in su])ordination to the rules of

evidence.

2. Tliat ynu are not bound to find in confonnity

with tlie (h'chirations of any lunnber of witnesses,

which do not i^roduce conviction in your minds,

against a less number or against a ])resumption or

other evidence satisfying your minds.

3. That a witness wilfully falfje in one ])ai't of his

testimony may be distnirted in others.

4. That oral admissions of a party are to be

vie^ved with caution.

5. That in civil cases, the affinnative of the

issue shall be ])roved, and when the evidence is con-

tradictory, the finding shall be according to the ]n'e-

])ondei'ance of the evidence.

13.

In civil cas(\s, the affinnative of the issue shall be

proverl by the party alleging it, as herein])efore Raid,

and wlicn the evidence is contradictory, your finding

shall !)(' in accordance with the i)re])onderancc of the

evidence. You are instructed that the ])reponder-

ance ol* ihc evidence is not alone determined by the

number of witnesses testifying to a ])articular fact,

(U" state of facts. Tn detennining on which side is

the pre])onderance of evidence, you shoidd take into

consideration the o]>])<u'tunity of the several wit-
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nesscs for seeing and knowing the things to wliieh

they testify, their conduct and demeanor while testi-

fying, their interest or lack of interest, if any, in the

result of the suit, the i^robability or improba])ility

of the truth of their several statements, in vi(^^' of

all the evidence, facts and circumstances proved on

the trial, and from all these circumstances determine

on which side is the weight and preponderance of the

evidence. *

You will take with you to your jury-room two

forms of verdict drawn in conformit}^ with the law.

When you have retired and agreed upon your ver-

dict, you should sign, by the hand of your foreman,

F;elected b.y yourselves, the one upon which you

imanimously agree, and return it into court as your

verdict in this case.

In conformity with the law of Alaska, you will

])e allowed to take with you to the jury-room the

])leadings setting forth the facts in the case, and the

exhibits in the case.

Let the bailiifs be sworn. You ma,y now retire,

gentlemen, to deli])erate u]>on 3^our vcTdict.

[Defendants' Exceptions to the Instructions of the

Court to the Jury.]

And thereupon, in tlie ])resence of the jury, and

iK'fore the jury had retired to deliberate upon your

verdict, the following exceptions to the instructions

of the Court to the jury vrere taken by the defend-

ants, and e'ach of them, and the same were then and

there allowed hx the Court:
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First Exception.

The (lefeiulaiits except to Instruction iiinnlxTcd 2,

i;iv('ii by the Court to the Jury, wliich said instruc-

tion reads as follows:

"Tlie first question, j^entleiBen of the jury, for

yniii- consideration, is whether the ])laintiff is the

owner in fee of an undivided one-half interest in the

said claim, and was so at the time of the brini'in^

of the above-entitled suit. Upon your determina-

tion of this question practically liin,L;t\s the whole

case. If, from all the evidence in the case, you find

that he is such owner in fee, by reason of a comcy-

ance from the defendant Whittren, then your verdict

should be for the i)laintiif foi- tlie ])ossession of an

undivided one-half interest in the said claim, to-

gether with damages in a sum equal to one-half of

all the gold extracted or taken from the said claim

by the defendants, less the cost of mining the same."

Second Exception.

8aid defendants except to said instruction num-

bered 3, given by the Court to the jury, which said

instruction ivads as follows:

"If you find from the evidence that the deed of

A|.iil 21st, 1902, fixmi the defendant J. Potter Whit-

tren to the ))laintitT, known as Plaintiff's Exhibit 1,

was altered or rhanged by the consent of the parties

to said (\rv(\, oi' by the defendant Whittren, and that

the said altei'ation or change was made by reducing

the amount of ])ropei'ty conveyed, in such a manner,

that, as changed, said deed <'onveyed less than as

when originally executed and delivered, I charge

you that, under such circumstances, the deed was,



vs. J. J. CJianihers. ^lo

ond is, a good and valid conveyance, if re-delivered,

of an nndivided one-half interest in tlie property

therein described, and was entitled to record."

Third Exception.

Defeindants except to instruction ]nnnl)ered 4

given by the Court to the jury, which said instrnc-

tion reads as follows:

"You are instructed that a change or alteration in

a, dul.y executed deed of conve.yance made by a

grantor or with his consent, after a delivery of the

same, and when it has once become operative, does

not make the deed void; therefore, I instruct you,

gentlemen of the jury, if you l)elieve from all the

evidence in this case, that the defendant Whittren

made a change in the instrument offered in evidence

by the plaintiff, whereby the quantity of interest

going to Chambers was reduced from a three-quar-

ter interest to a one-half interest, or if you believe

the siaid change was niMrlc with Whittren 's consent,

then I instruct you that the said deed remains valid

in its^ changed or altered fonu, and if you further

find that it was as changed and purporting to con-

vey the undivided one-half of said (^laun. delivered

to the plaintiff by defendant Whittren, yon nmst

then find the plaintiff to be the, owner in fee and

entitled to the jiossession of ;\n undivided one-half

interest in the said claim, t(\i>:ether with damages

computed according to the rule hereinbefore Pttated."

Fourth Exce])tion.

Defendants except to that ]iortion of insti'uctii>n

numbered 5 wherein tlic Court instructed the jury
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tliat a lease for a term of years under the Alaska

( Vxle was not a (MHiveyance of land or real in'operty,

sneli as, under the eircumstanees of this ease, raises

the question of i)riority of record })et\veen any dt'eds

from Whittren and the lessei's, from him to Waskev

and to AN'as.key and Eadie.

Fifth Exception.

j/efendants exce])t to that poi-tion of instruction

nnmhered 5, wherein the Court instructed the jury

as follows.:

''If from all the evidenc^e in this case y(Mi find that

the defendant Whittren had parted with his entire

title to the said claim l)y conveyanees to defendant

Eadie and plaintiff Chambers, ])rior to the lettina;

or giving of tbo two leases offered in evidenee, T in-

struct you that, under the law, the question of in-

nocent j)urchaser does not arise in this rase, and xdu

need not consider the (|uestion of whether the ])lain-

tiff Chaml>ers recorded his deed, or whether the de-

fendants Waskey and Eadie had notice of the plain-

tiff's title at the date of the lease to them jointly."

Sixth Exception.

Said defendants except to that ]>oi'tion of instiiic-

tion numbered 6, wliich reads as follows:

"You are instructed, gentlemen of the jury, tliat

where a lessee takes a lease from a lessor who has no

title to the ground leased, the lessee acquires no in-

terest in the ground l)y reas<in of the lease."

Seventh Excei)ti(>n.

Said (k'fendants except to that ])ortion of instruc-

tion numbered 6, which reads as follows:
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''So, if you find that the plaintiff is the owner in

fee of an undivided one-half interest in the said Bon

Voyagie Placer Claim by reason of a conveyance from

defendant Whittren, dated April 21st, 1902, origi-

nally of the undivided three-fourths thereof, now of

the luidivided one-half thereof, then I instruct you

that the defendants Eadie and Waskey have no lease

on the said undivided one-half interest in said claim,

nor has Waskey along any lease which is of any le-

gal force and effect as against the plaintiff, but the

plaintiff must, regardless of said leiases, recover pos-

session of his full undivided one-half interest in the

said claim and damages as hereinbefore and herein-

after stated."

Eighth Exception.

The said defendants except to that portion of in-

struction numbered 7, which reads as follows:

"If the plaintiff, then, in this case, has accounted

for the alteration in the deed upon which he founds

his right of recovery, by showing by a preponder-

ance of evidence that the alteration was made by

the defendant Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in con-

troversy, and damages."

Ninth Exception.

Defendants except to instruction numbered 8 given

by the Court to the jury, reading as follows

:

"You arc instructed that the memorandum signed

by Chambers and dated May 24th, 1906, introduced

in evidence by the defendants, marked Defendants'

Exhibit 'D,' cannot, under the issues of this case, be
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considered l)y you as any ]n'oof of evidence of title

to any ])oi'tion of the said Bon Yoyaj;e Claim in the

defendant Whittren. '

'

Tenth Exception.

Defendants except to that portion ot instruction

numbered 9, which reads as follows:

"You are also instructed that the <|uestion of

abandonment is not an issue in tliis case, and any tes-

timony introduced tending]: to show an al)andonment

by the plaintiff of any rig-lits theretofore claimed by

him, should not be considered by you for that ])ar-

ticular pur]")ose."

Eleventh Exce])tion.

Defendants except to that ])ortion of instruction

numbered 11, which reads as follows: "Now, I add,

as a final special instruction, for your guidance, that

if you find for the ])laintiff, you will Hnd for the un-

divided one-half of the Bon A^oyage Claim in con-

troversy against all the defendants.''

[Defendants' Exceptions to the Refusal of the Court

to Give Certain Instructions.]

And thereupon, in the presence of the jui'v. and be-

fore the jury had i-etired to (lelil)erate u])on tlicir

verdict, the followinp^ exceptions, to the refusal of

the Court to i>ive to the jury instructions requested

by the defendants, wei'e taken ])y the defendants and

each of them, and the same were tluMi and there al-

lowed by tile Coui't :

First Exce))tion.

Defendants except to the I'efusal of tlie Court to

give the following instruction:



vs. J. J. Chambers. 579

"The plaintiff claims title to an undivided half

interest in the Bon Voyage placer mining claim,

under an instrument bearing date tlie 21st day of

April, 1902, and it is conce^ded by all the parties to

this action that this instrument has been altered in a

material part since the date of its execution and ac-

knowledgment, and that this alteration is apparent

upon the face of the instrument, and the Court so

instructs you."

Second Exception.

Defendants except to the refusal of the Court to

give the following instruction:

"The Court instructs the jury that a party pro-

ducing a writing as genuine, which has been altered,

or appears to have been altered, after its execution or

making, in a part material to the question in dispute,

shall account for the appearance or alteration."

Third Exception.

Defendants except to the refus/« of the Court to

give the following instruction

:

"The Court instructs the jury that if they shall

find that the plaintiff has shown by a preponderance

of evidence that the alteration was made by or with

the consent of the defendant Whittren, then they

may consider the said instrument as evidence of

plaintiff's title to the premises claimed, but not other-

wise."

And thereafter the jury in this case came into

court, answered at roll-call, and rendered the follow-

ing verdict:
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hi I he Di.sh-ict Courf, Distrirl of Ahishd, Second Pi-

risi(ni.

No. .

J. .J. CUAMIJEKS,
I'laintiff,

vs.

ANDKEAV EADTE, J. POTTEI? WHITTREN
and FRANK H. AVA8KEY,

Dofeiiflaiits.

Verdict [In Bill of Exceptions.]

AVe, the jui'>' duly cinitanelltMl and sworn to try

the above-entitled cause, find for tlie ])laintiff and

against the defendants, and that the plaintiff is tlie

owner in fee and entitled to the ])ossession of an un-

divided one-half interest in the Bon Voyage Claim,

described as follows, to wit

:

Commencing at the initial stake, wliidi is situated

al)out 1500 feet in a soutliei-ly direction from tlie

upper end line of creek chiim No. '.) Ixdow on Newton

Oulcli, a ti'il)utary of Di-y Creek, said stake being

in the north end line of said claim; tlienee 330 feet

in a westerly direction, and ])ai*ellel to said Newton

(lulch 1o coi'iiei- stake No. 1; thence V.V20 feet in a

ri(nitherly direction and at riglit angles to <'orner

stake No. 2; thence 660 feet in an easterly direction

to corner stake No. :]; thence i:>2() feet in a nortlierly

direction to corner stake No. 4; tlieuce '.V.]0 feet to

initial stake or ])lace of beginning; said claim being

situated on the di\ide known as (lold Hill, Ix'tween

Newton Gulch and Nome River, and next to a certain
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Bench Claim known as Gold Hill Claim No. 1, and

containing about twenty acres of placer mining

ground.

And we further find that the ])laintiff is entitled

to damages against tlie defendants, Andrew Eadie, J.

Potter Vrhittren and Frank H. Waskey, in the sum
of $20,441.83, Twenty thousand four liundred forty-

one 83/100 Dollars.

Dated this 3d day of Septeml^er, 1907.

FLOYD ^Y. DAVIS,
Foreman.

Whereupon, the said verdict was filed and the jury

discharged.

The foregoing constitutes all the testimony and all

the proceedings given and had upon the trial of the

above-entitled cause.

[Prayer for Settlement, etc.. of Bill of Exceptions.]

Now. in the furtherance of justice and that right

may ])e done, the defendants present the foregoing as

their bill of exceptions in this case and pray that the

same may ])e settled and allowed, signed and certi-

fied l).v the Court as allowed by law.

F. E. FULLER,
O. D. COCHRAN,

Attorneys for Defendant J. Potter Whittren.

O. D. COCHRAN,
Attorney for Defendant Andrew Eadie.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Defendant Frank H. Waskev.
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Service of a copy of the foregoing Bill of Excep-

tions this 10th day of September, 1907, admitterl.

WILLIAM A. GILMORE,
Of Attorneys for Plaintiff.

[Order Settling, etc., Bill of Exceptions.]

The foregoing bill of exceptions having been

served, filed and presented for settlement within the

time allowed by law and extensions thereof made by

orders entered of record, and an order having been

made and entered herein at the same tenn as said

cause was tried that this bill of exceptions may be

settled at this term of court, being the next succeed-

ing term, and said bill being now true and correct is

now settled and allowed.

Done at Nome, Alaska, December 14, 1907, being

a regular day in the special term conmiencing Oc-

tober 10, 1907.

ALFRED S. :\[OORE,

Judge District Coui't, District of Alaska, Second Di-

vision.

[Endorsed]: #1629. In tlie District Coui't for

the District of Alaska, Second Division. ,1. .1.

Chambei's, Plaintiff, vs. Andrew Eadie ct al.. De-

fendants. Bill of Exceptions, Vol. T. Filed in the

Office of the derk of the Dist. (\mv\ of Alaska, Sec-

ond Division, at Nome. Dec 11, 1!)()7. Jiio. IT. Dumi,

Clerk. By , Deputy. L.

#1629. In United States District Court for tlie

District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew b^adie, et al.. Defendants.

Bill of Exceptions, Vol. 2. Filed in the Office of the
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Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 11, 1907. Jno. H. Dunn, Clerk.

By , Deput.v. L.

/;/ fhr District Court for the District of Ahisl:n, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREAY EADIE, J. POTTER WHITTREN,
and F. H. WASKEY,

Defendants.

Assignment of Errors.

Come now the defendants, Andrew Eadie, J. Pot-

ter Whittren and F. H. Waskey, and assign the fol-

lowing errors as having been committed by the Court

upon the trial and in the proceedings had in the

above-entitled action, upon which said defendants do,

and will rely, u2)on their writ of error to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit :

1.

The Court erred in overruling the objection of the

defendants to the introduction in evidence at the trial

of said cause of the deed from J. Potter AVhittren to

J. J. Chambers, and in admitting the same in evi-

dence, said deed being Plaintiff's Exhibit Number
One, and in tlie words and figures following, to wit:

"Know all men hy these i)resents: That J. Potter

"Whittren. of Nome City, Alaska, tlie i^arty of tlie
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first part, for and in consideration of the sum of One

($1.00) Dollars, Lawful of the United States of

America, to him in hand i)aid l)y J. J. Chambers of

the same place, the pai-ty of the second i>art, the re-

ceipt whereof is hereby acknowledged, does by these

presents grant, bargain, sell and convey unto the said

party of the second part, his executors, administra-

tors and assigns, an undivided one-half {Yi) interest

in the following described property: Bench Claim

known as the ''Rocky Bench" opposite No. 2 in

"Extra Dry," a tributary to Nome River, staked

Jan. 1st, 1902. The "Bon Voyage" Bench Claim on

the left limit of Ne^vton Gulch opposite No. 3, al)<)ut

1500 ft. to the southeast, staked Jan. 1st, 1902. No.

5I/2 Little Creek, a tributary to Snake River, said

5^ being a fraction at No. 5, below Discovery in

Little Creek, all of the above being in Caj^e Nome Re-

cording District, District of Alaska, and staked by

J. Potter Whittren.

To have and to hold the same to the said party of

the second part, his executors, administratoi's and as-

signs, forever. And he does, for his heirs, executors,

administrators, covenant and agree to and with tlie

said j^arty of the second i)art, executors, adminis-

trators and assigns, to warrant and (IclViid the sale

of the said property, goods and chattels hereby made

unto the said party of the second part his executors,

administrators and assigns, against all and every

person and pei*sons whomsoever lawfully claiming or

to claim the same.
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In "Witness Whereof, I have hereunto set my hand

and seal the 21st da}^ of April, in the year of our Lord

one thousand, nine hundred two, 1902.

J. POTTER WHITTREN. [Seal]

Signed, sealed and delivered in ]:>resence of,

F. E. FULLER,
Territory of Alaska,

Precinct of Nome,—ss.

This is to certify, that on this 21st da,y of April,

A. D. 1902, before me, F. E. Fuller, a Notary Public

in and for the Territory of Alaska, duly commis-

sioned and sworn, personall,v came J. Potter Wliit-

tren, to me known to ])e the individual desci*i])ed iu

and who executed the witliin instrument, and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Witness my hand and Official Seal, the dny and

3'ear in this certificate first above written.

[Notarial Seal] F. E. FULLER,
Notary Public in and for the Territory of Alask'a,

Residing at Nome."

2.

The Court erred iu overruling tlie objections op the

defendants to tlie introduction of Plaintiff's Ex-

hibit Number Two, and in admitting the same in evi-

dence ; the said Exhibit being the file marks on Plain-

tiff's Exhibit Number One, and in the words and fig-

ures following, to wit:

^'35972. BILL OF SALE. Pre])ared 1)y Traw-

ford & Whittren, Mining Brokers. Nome, Alaska.
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Fidiii J. Pottor Wliitti'cii to .1. .1. (MiaiulxTs. Dated

, 190
. Tcii-it.u'v of Alaska, District of

ss. Filed for record at request of J. J.

Chambers, Jul., 20, 1906, on the day of

at minutes ])ast 2 P. M., and recorded in volume 163

of Deeds, i)age 387. Records of Nome District

Alaska. ¥. E. Fuller, Recorder, By F. R. C^owden,

De])uty. 4-342.85.''

3.

The Court erred in denying the motion of the

defendants, made at the close of the testimony of the

witness, J. J. Chambers, called as a witness for the

defendants, to strike from the testimony in the case

the deed introduced by plaintiff in his case in chief,

on the grounds that the said deed was not witnessed

or acknowledged as required by law.

4.

The Coni*t erred in denying the motion of the de-

fendants to strike fiT)m the record the said deed

(Plaintiff's Exhibit Num])er One) introduced in

evidence, on the ground that the uncontradicted testi-

mony showed tliat the deed had l)een altered \\\ a

material part four yeare after the same had becu

acknowledged.

5.

The Court ei-rcd in dcuyiug tlic uiolion ol* tlie

defendants to sti'ike from tlic rccoi-d Ihc alleged

acknowh'dgmeut of said deed.

6.

Tlie Court erred in sustaining the ol)jection of

tlic jilnintiff to the inti'oduction in evidence of tlie
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contract between Whittren and Eadie, the same be-

ing marked Defendants' Exhibit "F," for identifi-

cation.

7.

The Court erred in denying the motion of the

defendants to strike from the record the two letters

written by Chambers to Whittren and marked

respectively Plaintiff's Exhibit 10 and Plaintiff's

Exhibit 11.

8.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the

witness Waskey, to the effect tliat the witness exe-

cuted the lease, (Exhibit "G"—the lease and

contract—June 20th, 1906, and also the lease and

contract, Exhibit "H," on the 20th day of June,

1906, without any notice or knowledge Avhatsoever

as to any claim of the plaintiff Chambers to the

premises or any portion thereof, or any interest

therein; that he executed said leases and contracts

for a valuable consideration, and immediately after

the execution thereof, entered into the actual oc-

cupancy and possession of the mine under and by

virtue of the leases and contracts referred to.

9.

The Court erred in sustaining the objection of tlie

plaintiff to the admission of the testimony of the

witness Waskey to the effect that prior to any

knowledge he had of Dr. Chambers' claim he entered,

under the leases, referred to in the last in-ecrMing

assignment, and expended money in (t])eniiig up ;nid

developing the mine.
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10.

Tlic Coui-t erred in siistainiiijL( the objection of the

plaintiff to the folh)wini»: question asked of the wit-

ness Waskcy

:

Q. "How nnieli money did yon expend in cjood

faith nndcr and by virtue of tlie leases and con-

tracts introduced in evidence here—that is, how

much money did you expend, in good faith, under

the leases and contracts that you entered into fX)S-

session under on the Bon Voyage, prior to the time

that you had any notice or knowledge whatsoever

of the claim of Dr. Chamhers?"

11.

The Court erred in sustaining the ol)jection of the

plaintiff to the admission of tlie testimony of tlie

witness Waskey to the effect that after he liad ol)-

tained the leases and contracts (Exhibits "G"
and "H") and had entered into possession of

and begun to mine this ground, that two separate

suits were ])rought against him by tliird ]>arties

claiming portions of tliis ground, and ])articularly

the ])ortion of the ground wliere tlie pay was,

being suits under sul)se(iuent locations, and that

these suits were still pending and undetermined;

that the parties Ijringing the suits claimed a title

adverse to Dr. Chambers as well as adverse to the

witness, and tlie ]Kirties From wlmni tlie witness

got liis leases; tliat lie had reasonably ex])ended

large sums of money in these cases, in excess of

five thousand dollars, and had incui'red other ex-

l>enses in connection therewith, for which he had
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become liable in excess of five thousand dollars;

and that such ^expenditures were necessary, reason-

able and proper for the purpose of defending

and protecting his title and possesssion of the

premises as against these third parties, who were

in no way connected with the plaintiff , Ijut were

antagonistic to him ; and further , that as a con-

dition to the leases wliich he holds, he agreed to

defend and pay part of the expenses of defending

the title to the Bon Voyage claim against the claims

of third parties claiming ownership in the ground

adverse to the title of Whittren, and the alleged title

of the plaintiff in this case.

12.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimon_y of the wit-

ness Chambers, on his examination, to the following-

effect :

That on the 2-!:th day of June, 1906, or prior there-

to the witness was notified by the defendant Whittren

of the leases of the defendant Waskey, of the terms

upon which the leases were given to the defendant

Waskey; that he made no objection in any manner

to the giving of the said leases, nor the leasing of

said ground to tlie defendant AN^askey or the defend-

ant Eadie.

13.

The Court erred in sustaining the objection ot the

plaintiff' to the admission of the testimony of the wit-

ness Chambers, called as a witness on liehalf of tlie

defendants, to the following effect

:
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Tliat it was agreed l)y the witncs.s that, iiiasniuch,

as the title stood in the iiaiuc of Whlttren, and

inasiimcli, as Whittrcii was here in the ('ountry,

and tl)(' witness was to remain ontsidc in Seattle,

tliat it was. a.^reed l)etween himself and Whittren,

that Whitticn was to manage and o[)ei"ate the

ju'operty for their general benefit and to make and

exeente sndi rontraets and leases with referenee

thereto as in his judgment was neeessaiy and pi^oper

;

that pursuant to that agreement Whittren did exe-

cute the leases introduced by the defendants AVaskey

and Eadie in this case ; that this witness had knowl-

edge of the execution of these leases but did not

object to them, but on the contrary appi^)ved of

them.

14.

^The Court erred in sustaining the objection of the

I)laintiff to the intmduction of the letter, marked

for identification Defendants' Exhibit "M," being

a letter fi^om the plaintiff Chambers to the defendant

Whittren.

15.

That the Court erred in denying the motion of the

defendants to strike from the record the testimony of

the witness Thomas Harrison.

16.

The Coni't ei-red in giving the jury the following

instniction

:

"The first (piestion, gentlemen of the jury, for

your consideration, is, whether the plaintiff is the

owner in fee of an undivided one-half interest
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in the said claim, and was so at the time of the

bringing of the above entitled suit. Upon your

determination of this question praetieall.v hinges the

whole case. If, from all the evidence in tlie case,

you find that he is such owner in fee, l\v reason

of a conveyance from the defendant AVhittren,

then your verdict should be for the plaintiif for

the possession of an undivided one-half interest

in the said claim, together with damages in a sum

equal to one-half of all the gold extracted or taken

from the said claim hy the defendants, less the cost

of mining the same. '

'

17.

The Court erred in giving the jury the following

instruction

:

"If you find from the evidence that the deed

of April 21st, 1902, from the defendant J. Potter

Whittren to the plaintiff, known as Plaintiff's

Exhibit 1, was altered or changed hy the consent

of the parties to said deed, or by the defendant

Whittren, and that tlie said alteration or change

was made by reducing the amount of property

conveyed, in such a manner, that, as changed, said

deed conveyed less then as when originally executed

and delivered, I charge you, tliat, under such

circumstances, the deed was, and is, a good and valid

conveyance, if re-deliverd, of an undivided one-

half interest in the property tlicrein descriluMl, and

was entitled to the recoi'd."

IS.

'The Court erred in giving the jury the following

instruction

:
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"You are instructed tliat a cliauj^e or alteration

in a duly executed deed of cnuxeyanee, made l)y a

grantor, or with his consent, after a delivery of

the same, and wlieu it has once l)ecome opei'ative,

does not make the deed void; therefore, I instruct

you, gentlemen of the jury, if yon believe, from

all the evidence in this case, that the defendant

AVhittren made a change in the instrument offered

in evidence Ijy the plaintiff, wherel)y tlie quantity

of interest going to Chambers was reduced from

a tliree-quarters interest to a one-half interest, or

if you believe the said change was made witli

AVhittren's consent, then, I instruct you, that the

said deed remains valid in its changed or altered

form, and if you further find tliat it was, as changed

and pui^wi'ting to convey the undivided one-half

of said claim, delivered to the plaintiff by the defend-

ant Whittren, you nuist then find the plaintiff to

Ix' tlie owner in fee and entitled to the possession

of an undivided one-half interest in the said claim,

together with. damages computed according to tlie

rule hereinbefore stated."

19.

The CN)urt cj-red in giving to the Jury that ])orti()U

of instruction numl)ered five in the Court's instruc-

tions whereby the Court instructed the jury," that

a lease for a term of years, under the Alaska Code,

was not a conveyance of land, or real proi)erty, sucli,

as under the circumstances of this case, raises the

question of priority of record between any deeds
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from Wliittren and the lessees, from him to Waskey

and to AYaskey and Eadie."

20.

The Court erred in giving to the jury that portion

of instruction nmnbered five in the instructions of

the Court to tlie jury, At^iich reads as follows:

''If from all the evidence in this case, you find

that the defendant Whittren had parted with his

entire title ' to the said claim by conveyances to

defendant Eadie and plaintiff Chambers, prior to

the letting or giving of the two leases offered in

ovidence, I instruct you that, under the law, the

question of innocent purchaser does not arise in this

case, and you need not consider the question of

whether the plaintiff Chambers recorded his deed,

or whether the defendant Waskey aVid Eadie had

notice of the plaintiff's title at the date of the lease

to them jointly."

21.

The Court erred in giving to the jury that portion

of instruction numbered six in the instructions of

the Court to the jur}^ which reads as follows:

"You are instructed, gentlemen of the jur}^, that

where a lessee takes a lease from a lessor, who has

no title to the ground leased, the lessee acquires no

interest in the ground by reason of the lease.
'

'

22.

The Court erred in giving to the jury that portion

of instruction nmnbered six in the instructions of

the Court to the jury, which reads as foUoAvs

:

"So, 3^ou find that the plaintiff is the owner in

fee of an undivided one-half interest in the said
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Bon Voyaj^e Placer Claiiu, l»y reason of a convey-

ance from defendant Whittren, dated April 21st,

1902, originally of the undivided three-fourths

thereof, now of the undivided one-half thereof, then

T instruct you that the defendants Eadie and Waskey

have no lease on the said undivided one-half interest

in said claim, nor has Waskey alone any lease, which

is of any legal force and effect as against the plain-

tiff, l)ut the plaintiff nuist, regardless of said leases,

recover |)ossession of liis full undivided one-half

interest in the said claim, and damages, as herein-

before and hereinafter stated."

23.

The Couii: erred in giving to the jury that portion

of instruction numbered seven in the instructions

of the Court to the jury, which reads as follows

:

"If the i)laintiff, then, in this case, has accounted

for the alteration in the deed upon which he founds

his right of recovery, by showing by a preponder-

ance of evidence that the alteration was made l)y

the defendant Whittren, or witli his consent, then

the plaintiff will be entitled to a verdict at your

hands for the undivided one-half of the premises in

controversy, and damages."

24.

The Court erred in giving to the Juiy the follow-

ing instruction

:

*'You are instnicted that the memorandum signed

by Chambers and dated May 24th, 1906, introduced

in evidence by the defendants, marked Defendant's

Exhibit 'I),' caimot, under the issues of this case, be
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considered by you as any proof of evidence of title

to any portion of the said Bon Voyage Claim in the

defendant Whittren. '

'

25.

The Court erred in giving the jury that portion

of instruction numbered nine in the instructions of

the Court to the jury, which reads as follows

:

"You are also instructed that the question of

abandonment is not an issue in this case, and any

testimony introduced tending to show an abandon-

ment by the plaintiff of any rights theretofore

claimed by him, should not be considered by you for

that pailiicular purpose. '

'

26.

The Court erred in giving to the jury that portion

of the instruction num])ered eleven in the instruc-

tions given by the Court to the jury, which reads as

follows

:

"Now, I add, as a final special instruction, for

your guidance, that, if you find for the x)laintiff',

you will find for the undivided one-half of the Bon

Voyage Claim in the controversy against all the de-

fendants."

27.

The Court erred in refusing to give to the jury

the following instruction, requested to be given hy

the defendants

:

"The plaintiff claims title to an undivided half

interest in the Bon Voyage placer mining claim,

under an instrument bearing date the 21st da.v

of April, 1902, and it is conceeded by all the parties
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to this actidii that this iiistrunieiit lias been altered

ill a material i)ai't since the (bite of its execution and

aeknowledgnieiit, and that this alteration is appar-

ent upon the face of the instrument, and the Court

so instructs you."

28.

The Court erred in refusing to give to tlie Jury

the following instruction recjuested to ])e given l»y

the defendants

:

"The Court instructs the jury tliat a party pro-

ducing a writing as genuine, which has been altered,

or appears to have l)eeii altered, after its exe<'ution

or making, in a part material to the question in dis-

pute, shall account for the appearance or alteration."

29.

The Court erred in refusing to give to the Jury

the following instruction, requested to ])e given by

the defendants

:

"Tile Court instructs the Jury that if the}^ shall

find that the i^laintiff has sh(»wii by a jireponderance

of evidence that tlie alteration was made by or with

the consent of the det'endant Whittren, then they

may consider the said instrument as evidence of

plaintiff's title to the premises claimed, but not other-

wise.
'

'
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Wherefore, the said defendants pray that said

jndgment be reversed, and that tliey he restored to

all tilings they have lost thereby.

F. E. FULLER,
O. D. COCHRAN,

Attorneys for Defendant Whittren.

O. D. COCHRAN,
Attorney for Defendant Eadie.

IRA D. ORTON,
ALBERT FINK,

Attorneys for Defendant Waskey.

[Endorsed]: #1629. In the District Conrt for

the District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. J. Potter Whittren, Andrew

Eadie, and F. H. Waskey, Defendants. Assignment

of Errors,, Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Dec. 19, 1907. Jno. H. Dunn, Clerk. By ,

Deputy. (Z) F. E. Fuller and O. D. Cochran, Attys.

for Deft. Whittren, O. D. Cochran, Atty. for Deft.

Eadie, Ira D. Orton and Albert Fink, Attys. for

Deft. Waskev.

Til flic District Court for the District of Ahisha, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

J. POTTER WHITTREN, ANDREW EADIE,
and F. II. WASKEY,

Defendants.
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Petition for Writ of Error.

J. Potter Whittren, Andrew Eadie and F. II.

Waskey, defendants in the above-entitled canse, feel-

ing themselves aj^grieved by the verdiet of the jury

and the jud^^ent entered upon said verdict on Octo-

ber 12th, 1907, come now, by the undersigned, their

attorneys, and petition the said Court for an order

allowing said defendants to procure a writ of error

to the Honorable United States Circuit Court of Ap-

peals for the Ninth Circuit, under and according to

the laws of the United States in that behalf made

and provided. And that also an order be made fix-

ing the amount of security which said defendants

shall give and furnish upon said writ of error, and

that, upon the gi^'ing of such security, all further

proceedings in this court be suspended and stayed

until the tennination of said writ of error by the

said Circuit Court of Appeals, and yonr ])etitioners

will ever pray. '

F. E. FULLER,
O. D. COCHRAN,

Attorneys for Defendant Whittren.

O. D. COCril^VN,

Attorney for Defendant Eadie.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Defendant Waskey.

[Endorsed]: #1629. In District Court for the

])istrict of Alaska, Second Division. J. J. Cham-

bei-s, Plaintiff, vs. Andrew Eadie, J. Potter Whit-

tren, and F. 11. Waskey, Defendants. Petition in
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Error. Filed in the Office of the Clerk of the Dis-

trict Court of Alaska, Second Division, at Nome.

Dec. 19, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. (Z) F. E. Fuller and O. D. Cochran,

Attys. for Deft. Whittren. O. 1). Cochran, Atty. for

Deft. Eadie. Ira 1). Orton and Albert Fink, Attys

foi* Deft. Waskev.

J)i the District Court for the District of Alaska, Sec-

ond Division.

,7. J. CHAMBERS,
Plaintiff,

vs.

ANDBEW EADIE, J. POTTER WHITTREN,
and F. H. WASKEY,

Defendants.

Order Allowing "Writ of Error.

Now, on the 19th day of December, 1907, it is or-

dered that a writ of error be allowed as prayed for

in the petition foi- writ of error heretofore filed ])y

the above-named defendants in this cause, and that

the said defendants ^ive a bond in the sum of Ten

Thousand Dollars, which shall operate as a superse-

deas.

D^Hie at Nome, Alaska, December 19th, 1907.

ALFRED S. ?^rOORE,

Judojc ftf the District Court f'oi- tlie District of Alas-

ka, Second Division.

[Endorsed]: #1629. In District Court for the

Distiict of Alaska, Second Division. J. J. Cliani-
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bers, Plaintiff, vs. Andrew Eadie, J. Potter AVhit-

tren, and F. H. Waskey, Defendants. Order Allow-

ing Writ of Error. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Dec. 19, 1907. Jno. H. Dunn, Clerk. By
, Deputy. Vol. 6, Orders and Judg-

ments, p. 12. McB.

In the Distriet Court for the District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHTTTREN,
and F. H. WASKEY,

Defendants.

Bond on Writ of Error.

Know all men by these presents, that we, Andrew

Eadie, J. Potter Whittren and F. H. Waskey, as

principals, and T. M. Gibson and R. D. Adams, as

sureti^^., ai-e held and tinnly bound unto J. J. Cham-

bers, plaintiff" in the above-entitled action, in the siun

of Ten Tlionsand l)(dlars, for tlie i)ayment of which,

well and ti-uly to l)e made, we bind ourselves, our and

each of our Iveirs, exe<'utors and administrators and

assigiLs, lirnil>- by these presents.

Sealed with our seals and dated tliis 19th day of

December, 1907.

Whereas, lately, at a session of the above-entitled

Court, ill an action pendini;- in said court between J.
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J. Chambers, plaintiff, and Andrew Eadie, J. Potter

Whittren and F. H. AVaskey, defendants, a jud^nent

was, on the 12th day of October, 1907, rendered and

entered in favor of said plaintiff and against said de-

fendants, and said defendants having obtain'ed fI'oni

the said District Court an order allowing a writ of

error to the United States Circuit Court of Appeals

for the Mrith Circuit to view said judgment, and a

citation to said J. J. Chambers, is about to be issued

citing and admonishing her to be and appear at the

United States Circuit Court of Appeals for the Ninth

Circuit, at San Francisco, State of California.

Now, therefore, the condition of the above obliga-

tion is such, that if the said Andrew Eadie, J. Potter

Whittren and F. H. W'askey, defendants, shall ]3ix)s-

ecute their said writ of error to effect and answer

all damages and costs, if the}" fail to make their plea

good, then this obligation shall be void ; otherwise, it

shall remain in full force and effect.

J. POTTER WHITTREN, [Seal]

ANDREW EADIE, [Seal]

By O. D. COCHRAN, [Seal]

Atty. in Fact

J. M. CRABTREE,
Principals.

T.M.GIBSON, [Seal]

R. D. ADAMS, [Seal]

.

,
[Seal]

Sureties.
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United States of Amcriea,

DiiStrict of Alaska,—ss.

T. ^I. Gibson and K. I). Adams, beinj^j first duly

sworn, each deposes and says, that he is one of the

sureties on the foregoing bond ; that lie is worth tlie

sum of Ten Thousand Dollars, over and al)ove all

debts and lia])ilities and exclusive of ])ro])erty exem])t

from execution.

T. M. GIBSON.
R. D. ADA:vrs.

Subscril)ed and sworn to l)efore me this 19th day

of Dc<»ember, 1907.

[Notary Seal]

INEZ HUNTOON,
Notary Public for Alaska.

The within bond is here1)y ai)]n'oved this 19th day

of Decem])er, 1907.

ALFRED S. MOORE,
Judge of the District Court for District of Alaska,

Second Division.

[Endorsed]: #1(J29. In tlie District Court for

the District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Ividic, d. Potter Whit-

tren, and V. 11. Waskey, Defendants. Bond on Writ

of Error. Filed in tlie Office of the (Merk of the Dist.

Court of Alaska, Second Division, at Nome. \)o(\

19, 1907. Jno. II. Dmiii. Clerk. r>y ,

DeiHity. F. F. Fuller and O. 1). Cochran, Attys. for

nef't. W'hiltven. (). 1). Codn-an, Attv. for Deft.
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Eadie. Ira D. Orton and Albert Fink, Attys. for

Deft. Waskey. Civil Bonds #4, Page 19.

[Writ of Error (Lodged Copy).]

1)1 the District Court for the District of Ahtsha,

Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN and

F. H. WASKEY,
Defendants.

WRIT OF ERROR.

United States of America,

District of Alaska,—^ss.

The President of the United States of America, to

the Honorable the Judge of the United States

District Court, for the District of Alaska, Second

Division, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court l)efore you, between J. J.

Chambers, ])laintiff, and Andrew Eadie, J. Potter

Whittren and F. H. Waske.v, defendants, a manifest

error hath happened to the great damage of the said

iVndrew Eadie, J. Potter Whittren and F. H. Was-
key, plaintiffs, in error, as ])y tlieir complaint a])-

pears.

We, being willing that error, if any hatli jjcen,

should be duly corrected and full and speedy justice
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])(' (lone to the ])artios aforesaid in this behalf, do edm-

iiiaiul you, if Ju(l<^iii(Mit \)v therein i;i\-en, tliat then

under your seal, distinctly and o])enly, you send the

re<'ord and ])roceeding-s aforesaid, and all thin^ eon-

eerniuo- the sauie, to the Justice of the United States

Circuit Coui-t of iVppeals for the Ninth Circuit, in

the City and County of San Francisco, in the State

of California, together with this writ, so as to have

the same at the said ])lace in said Circuit on the 17th

day of January, 1908, and that the records and pro-

ceedings aforesaid being ins])ected, the said Circuit

Court of Appeals may cause further to be done there-

in to correct these errors what of right and according

to the laws and customs of the United States should

be done.

Witness the Honoral)le MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the Uni-

ted States, this 19th day of December, 1907.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion, at the clerk's office, at Nome, Alaska, this 19th

day of December, 1907.

JNO. H. DUNN,

Clerk of the United States District Court for the

District of Alaska, Second Division.

Allowed this 19th day of December, 1907.

[Seal] ALFRED S. MOORE,

Judge of the United Stiites District Court i'<»i- the

District of Alaska, Sec<md Division.
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Tlie foregoinio- cop.y of writ of error lod.^'cd in the

clerk's office for the Defendant in Error this 19th da.y

of December, 1907.

JNO. II. DUNN,
Clerk.

[Endorsed]: #1(329. In the Disd:rict (V)urt for

the District of Alaska, Second Division. J. J. Cham-

bers, Plaintiff, vs. Andrew Eadie, J. P'otter Whit-

tren, and F. li. Waskey, Defendants. Writ of Er-

ror. Lodged Copy. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Dec. 19, 1907. Jno. H. Dunn, Clerk. By
, De])uty. Me. B.

[Praecipe for Transcript of Record.]

In the District Court for the District of Al((slia, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREA¥ EADIE, J. POTTER WHITTPEN
and F. H. WASKEY,

Defendants.

PRAECIPE.

To the (Uerk of the a]M»^•e-clltitled (N)urt:

You are requested to take a transcri])t of record to

he filed in the United States Circuit of A])i)eals for

the Ninth Circuit, ])ui'suaut to a writ of error al-
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lowed in the above-entitled cause, an

such transcript of record, the followii

All pleadings filed in the case.

Tlie verdict, Judgment, Order fixin

Bill of Exceptions, Assignment of
"

Bond on Writ of Error, Order All

Error,

Lodged Copy of Writ of Error.

Kespectfu

IRA D. O
ALBERT

Of Attorne3^s for Plainti

[Endorsed]: #1629. In the Dis

the District of Alaska, Second D
Chambers, Plaintiff, vs. Andrew Ea
Whittren and F. H. Waskey, Defend;

for Transcript on Writ of Error. Fi^

of the Clerk of the Dist. Court of .

Division, at Nome. Dec. 20, 1907.

Clerk. By , Deputy.

Atty. for Deft. Eadie . F. E. Fuller a

ran, Attys, for Deft. Whittren . Ira D
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[Clerk's Certificate to Transcript of Recoi

In the District Court for the District of Alaskc

ond Division.

No. 1629.

J. J. GIIAMBEES,
Plaintij

vs.

ANDREW EADIE, J. POTTEK WHIT^J

and F. H. WASKEY,
Defendant

CLERK'S CERTIFICATE.
I, John H. Dunn, Clerk of the District Co

Alaska, Se<iond Division, do hereby certify th

foregoing typewritten pages, from 1 to 539, h(

elusive, are a true and exact copy of the Com
Summons, Answer of defendant J. Potter Wh
Amended Complaint, Demurrer of defendan

drew Eadie to Comphiint, Demurrer of def(
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Overruling Deinurror, Kej^ly to Separate Answer of

defendant J. Potter Whittren, Rejjly to Separate

Answer of defendant Frank H. Waskey, Re])ly to

Answer of J. Potter Wliittren to Plaintiff's Second

Amended Complaint, Amended Answer of defendant

Andrew Eadie to Plaintiff's Second Amended Com-

plaint, Amended Answer of defendant J. Potter

Whittren to Plaintiff's Second Amended Comjdaint,

Reply to Amended Answer of defendant J. Potter

Whittren to Plaintiff's Second Amended Complaint,

Reply to Amended Answer of defendant Andrew

Eadie to Plaintiff's Second Amended Complaint,

Verdict, Motion for Xew Trial, Order Overruling

Motion for New Trial, Judgment, Bill of Exceptions,

Assignment of Errors, Petition for Writ of Error,

Order Allowing Writ of Error, Bond on Writ of

Err<^»r, lodged Copy Writ of Error, and Praecipe

for Transcript on Writ of Error, in the case of J. J.

Chambei-s. Plaintiff, vs. Andrew Eadie, et al., De*-

fendants, No. 1629 this Court, and of tlie whole there-

of, as appears from the records and files in my office

at Nome, Alaska ; and further certify that the Orig-

inal Writ of Eri*or and Original Citation in the

above-entitled case are attached to this transcript.

Cost of transcri)t, $162.55 ;
paid by Albert Fink, of

attoraeys for defendants.

In \ritness whereof, I have hereunto set my hand

and affixed the seal of said Court this 3d day of Feb-

ruary, A. D. 1908.

[Seal] JNU. II. \)V^^,

Clerk.
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[Writ of Error (Original.)]

In the District Court for the District of Alaska, Sec-

ond Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREX
and F. H. WASKEY,

Defendants.

WRIT OF ERROR.

United States of America,

District of Alaska,—ss.

The President of the United States of America, to

the Honorable the Judge of the United States

District Court, for the District of Alaska, Sec-

ond Division, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, between J. J.

Chambers, plaintiff, and Andrew Eadie, J. Potter

Whittren and F. H. Waskey, defendants, a manifest

error hath happened to the great damage of the said

Andrew Eadie, J. Potter Whittren and F. H.

Waskey, plaintiffs, in error, as by their complaint

appears.

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

be done to the parties aforesaid in this l)ehalf. do
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command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid, and all things

concerning the same, to the Justice of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the City and County of San Francisco, in the

State of California, together with this writ, so as to

have the same at the said place in said Circuit on the

17th day of January, 1908, and that the records and

proceedings aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein to correct these errors what of right, and ac-

cording to the laws and customs of the United States

should be done.

Witness the Honorable :\IELYILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 19th day of December, 1907.

Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion, at the clerk's office, at Nome, Alaska, this 19th

day of December, 1907.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court for the

District of Alaska, Second Division.

Allowed this 19th day of December, 1907.

ALFRED S. MOORE,
Judge of the United States District Court for the

District of Alaska, Second Division.

[Endorsed] : No. 1629. In the District Court for

the District of Alaska, Second Division. J. J.

Chambers, Plaintiff, vs. Andrew Eadie, J. Potter
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Whittren and F. H. Waskey, Defendants. Writ of

Error.

[Citation on Writ of Error (Original).]

In the United States District Court for the District

of Alaska, Second Division.

J. J. CHAMBERS,
Plaintiff,

vs.

ANDREW EADIE, J. POTTER WHITTREN
and F. H. WASKEY,

Defendants.

CITATION.

United States of America,

District of Alaska,—ss.

The President of the United States of America to J.

J. Chambers, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden at the City

and County of San Francisco, in the State of Cali-

fornia, on the 17th day of January, 1908, pursuant

to a writ of error filed in the Clerk's Office of the

United States District Court for the District of Al-

aska, Second Division, wherein Andrew Eadie, J.

Potter Whittren and F. TI. Waskey, are plaintiffs in

error, and you are defendant in error, to show cause,

if any there be, why judgment in the said writ of

error mentioned should not be corrected, and speedy
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justice should not be done to the parties in that be-

half.

Witness the Honorable ^MELVILLE W. FUL-
LER, Chief Justice of the Su])reme Court of the

United States of America, this 19th day of Decem-

l3er, A. D. 1907, and of the Independence of the

United States the one hundred and thii'tv-fii'st.

[Seal] ALFRED S. MOORE,
Judge of the United States District Court, Second

Division, District of Alaska.

Attest: JNO. H.DUNN,
Clerk.

Personal service of the foregoing citation made on

me, and the receipt of a copy thereof admitted this

19th day of December, 1907.

WILLIAM A. GILMORE,
Of Attorneys for Defendant in Ei'ror.

[Endorsed] : No. 1629. In the District Court for

the District of Alaska, Second Division. J. J.

Chambers, Plaintiff, vs. Andrew Eadie, J. Potter

Whittren and F. H. Waskey, Defendants. Citation.

[Endorsed]: No. 1595. United States Circuit

Court of Appeals for the Ninth Circuit. Andrew

Eadie, J. Potter Whittren and F. H. Waskey, Plain-

tiffs in Error, vs. J. J. Chambers, Defendant in Er-

ror. Transcript of Record. Upon Writ of Error

to the United States District Court for the District

of Alaska, Second Division.

Filed April 16, 3908.

F. D. MONCKTON,
Clerk.
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IN THE

SButteli States Circuit Court of appeals

FOR THE NINTH CIRCUIT.

ANDREW EADIE, J. POTTER
WHITTREN AND F. H. WASKEY,

Plaintiffs in Error,

VS. )No. 1595.

J. J. CHAMBERS,
Defendant in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

STATEMENT OF THE CASE.

The suit was in ejectment brought by one Dr. J. J.

Chambers against J. Potter Whittren, Andrew Eadie

and Frank Waskey, to recover possession and a judg-

ment that he was the owner of a one-half interest in

the "Bon Voyage" mining location situated on the left

limit of Newton Gulch in the Cape Nome Recording

District in Alaska, and also to recover damages.

In order to substantiate his right to said undivided

one-half interest, the plaintiff introduced in evidence a

deed to him from the defendant, J. Potter Whittren, the



original locator of the claim, dated the 21st day of

April, 1902, purporting on its face to convey to the

plaintifif an undivided one-half interest in said "Bon

Voyage" and certain other mining locations (Tr., 88,

PltfTs. Exhibit No. i ) . It appeared on the face of said

deed that it had been w^itnessed by one person only, the

Notary Public before whom it was at the same time

acknowledged while the statute required two. On the

back of said deed appeared an endorsement that the

same had been filed for record at the request of J. J.

Chambers, July 20, 1906, and recorded in Volume 163

of Deeds at page 387. Records of the Nome District,

Alaska, four years after the making of the same (Tr.

90).

It was admitted that the deed on its face showed it

had been altered in a material part, to wit: in the

amount of interest conveyed, and the plaintiff Chambers

testified that the deed was not in the same condition that

it was when delivered to him on April 21, 1902; that

it had not been changed then, but had been altered on

the 23rd or 24th of May, 1906, when it was changed

from a three-quarter interest to a one-half interest; that

the deed had originally called for a three-quarter in-

terest, and that Whittren, the grantor, changed the

amount in the presence of Chambers to a half interest

with the consent of Chambers.

Objection was made by the defendants to the intro-

duction of the deed in its altered condition but the ob-

jection was overruled (Tr. 90-91). Objection was also



made to the introduction in evidence of the endorse-

ments on the back thereof by the defendant Waskey

(which objections under stipulation were to be consid-

ered the objections of all defendants) (Tr., 88), show-

ing that such had been attempted to be recorded (Tr.,

92), whereupon F. E. Fuller, Recorder, and F. R.

Cowden, Deputy Recorder of the Cape Nome Precinct,

testified on behalf of plaintiff that such deed had been

recorded (Tr., 93), and thereupon the Court overruled

the objections of the defendants. Mr. Cowden after

identifying a record of deeds of the Cape Nome Record-

ing District, Volume 163 thereof, as the volume con-

taining a record of the said deed (Plaintifif's Exhibit

One), at pages 387, 388 and 389 thereof, the plaintiff

offered said pages in evidence over the objections of the

defendants which were overruled; whereupon said

pages were received in evidence marked Plaintiff's Ex-

hibit 3, and read to the jury. Thereupon the plaintiff,

with consent of the Court, substituted in lieu of said

Volume 163, a certified copy of pages 387, 388 and 389

(Tr. 94-5).

The main question involved in the case revolves

around this deed, whether the same was a valid deed

when originally made, which is denied by the defend-

ants in that it was not properly witnessed nor acknowl-

edged and secondly the effect of the alteration of the

deed, four years after its alleged execution and ack-

nowledgment admitting that it was a good conveyance

at the outset. There is a conflict of fact as to the amount



of interest originally attempted to be conveyed by the

deed, the plaintiff asserting that it conveyed a three-

quarters interest and the defendant. Whittren, that it

conveyed a one-quarter interest, and a further conflict

of fact as to the person making the alteration. The

plaintiff asserting that the alteration was made with

acids by Whittren in his (plaintiff's) office in Seattle on

the 23rd or 24th of May, by changing the interest from

three-quarters to one-half with the mutual consent of

both parties, while the defendant, Whittren, asserts that

the change was made prior to that time by Chambers,

who confessed to him on or about that day that he had

altered the deed from a quarter interest to a half inter-

est.

In the meantime, that is, prior to the said 23rd or 24th

day of May, 1906, it appears uncontradicted that J.

Potter Whittren had made a deed to the defendant,

Andrew^ Eadie, of an undivided one-half interest in the

"Bon Voyage" claim, to wit: on the 24th day of Septem-

ber. 1905, and the said deed properly witnessed and

acknowledged was recorded in the Cape Nome Record-

ing District on October 9th, 1905, a year before the

recording of the Chambers deed (Tr., 130-131). The

consideration for this deed was the doing of assessment

work on the claim for 1904 (Tr., 133). It further ap-

pears that on June 11, 1906, the defendants, Whittren

and Eadie, had made a lease to the defendant, Waskey,

of the westerly 220 feet of the claim covering a period

of two years, which lease had been filed for record on



the 22nd day of August. 1906. Waskey immediately

entered into possession of said westerly 220 feet under

said lease and began to prospect and mine the same;

and thereafter on the 20th of June, 1906, Whittren

leased to Eadie and Waskey the balance of the claim,

being the easterly 440 feet thereof, for a period of rvvo

years. Said lease was also recorded, to wit: on August

30th, 1906 (Tr. 227-9). Waskey and Eadie immediate-

ly entered into the possession of this portion of the claim

and began actively to prospect the same for gold and

were in such active prosecution of the work of develop-

ment when the suit was instituted. An offer was made

to prove on the part of Waskey that he entered into

these leases in perfect good faith and without any

knowledge of the claim of Chambers to any part of

the location in controversy, and that he executed the

leases for a valuable consideration, and had expended

several thousand dollars in the development of the

claim and to open it up as a mine, so as to invoke the

doctrine applicable to an innocent purchaser for value,

but the Court refused to consider such offer, which rul-

ing the defendants assign as error (Tr. 241-243).

All of the claims, therefore, to the "Bon Voyage" lo-

cation arise out of and through the original locator. J.

Potter Whittren. There is no conflict as to the fact that

Whittren attempted to make a deed to Chambers; no

conflict as to the making of a deed by Whittren to

Eadie; no contradiction as to the making of the leases

to Waskev. The conflict arises between Whittren and



Chambers. Whittren claims that the original deed con-

veyed only a quarter interest, if any, Chambers

asserts that when the deed was made by Whit-

tren to Eadie, he (Chambers) was the owner

of a three-quarters interest by reason of the deed

of April, 1902, afterwards changed to a half

interest; and that therefore Whittren had no power

to convey a half interest to Eadie in September, 1904,

having previously conveyed a three-quarter interest to

Chambers, but that Chambers having agreed to the

alteration from three-quarters to one-half, it practically

left Eadie's interest intact, but left Whittren with no

interest whatever. Therefore, Whittren had no power

to make the leases that he had made to Waskey and

Waskey and Eadie.

It is admitted that some time in 1900, when there was

a stampede to the Port Clarence Mining District, re-

ports being that the prospects there were more than

good, the plaintiff and J. Potter Whittren entered into

an agreement by which Whittren was to go up to Port

Clarence and locate mines for the joint benefit of him-

self and Chambers, the latter furnishing W^hittren with

$100.00 (Tr., 1 10, 443). Whittren in pursuance of

such agreement located certain claims in said district

and on April 21st, 1902, he made a deed of a quarter

interest therein to Chambers (Tr., 11 1). Whittren tes-

tified that the reason this conveyance only covered a

(juarter interest was that when he returned to Nome in

the Fall of 1901, he presented Dr. Chambers a bill for



his share of the assessment work, some $300.00, but

Chambers didn't have the money, so in April, 1902,

when Whittren was ready to return to Gold Run,

Chambers still not having the money, he agreed to take

a quarter interest in the properties, giving the other

quarter to Whittren for representing the properties

(Tr., 109). On the same day it is admitted the deed

to the ''Bon Voyage" was made by Whittren attempting

to convey a quarter interest to Chambers. Whittren

says he located the "Bon Voyage" and the other claims

mentioned in this deed in his own name and gave a

quarter interest to Whittren because the latter had paid

the recordation fees (Tr., 138-139). Chambers says

that he told Whittren where these claims were ready

to be located, through knowledge obtained by Chambers

from the former locator thereof, who had no means of

doing the assessment work, and that Whittren was to

locate them and they were to go in together, and that

the reason Whittren only gave him a quarter interest

in the "Bluestone" claims was that upon a settlement

made in April, 1902, they agreed to make a trade rela-

tive to the claims in the "Bluestone" district and in the

Nome district, Chambers to take a three-quarters in-

terest in the Nome claims and Whittren a three-quar-

ters interest in the "Bluestone" claims (Tr.. 443), all of

which is positively denied by Whittren (Tr.. 142-3).

After the making of these deeds in the Spring of

1903, Whittren testified that he went to Chambers to

get his share of the assessment work which he had



done on the "Bon Voyage" and "^-J^^ Little" but

Chambers did not have the money and said that he

didn't care to hold on to any but "5-5^ Little" in the

Nome district, and gave Whittren $100 to pay his share

of the assessment work on the "Bluestone" claims and

on "5-j/^ Little" in the Nome district. This was in

May, 1903, at which time Chambers told Whittren to

let go of the "wild cat" claims including the "Bon

Voyage" and from that time Whittren never considered

that Chambers had any interest in the "Bon Voyage"

(Tr., 143-146). Whittren is positive as to the fact that

it was fully understood between Chambers and him

that the former claimed no interest in the claim, had

not paid for his share of the assessment work, and had

always asserted to Whittren that he had lost the bill of

sale to the property, until in May, 1906, when Whitt-

ren, being in Seattle, called on Dr. Chambers in his

office there, after the receipt of a telegram from Nome
that the pay streak had been struck on the "Bon Voy-

age," when the plaintiff produced the bill of sale from

his desk. Whittren claims that he was astonished when

he heard that Chambers asserted any rights under the

bill of sale and more astonished when he discovered

that he claimed a three-quarters interest. Upon an ex-

amination of the deed, it appeared that the same had

been altered from the original interest conveyed to a

half interest. Whittren taxed the plaintiff with doing

this, and the plaintiff confessed that he had done so

with some acid mixture but that the plaintiff appealing



to his generosity and out of regard for the feelings of

Mrs. Chambers and their respective families, Whitt-

ren agreed not to make public the plaintiff's action ; that

he did not destroy the deed because he believed it was

better evidence that Chambers had changed it, if he

should choose to litigate for the claim. He repudiated

the deed, but agreed to give to Chambers' wife, the pro-

ceeds of a quarter interest (the original interest con-

veyed), and Chambers, who wanted him to give him a

memorandum of this upon his refusal to do so, said that

he would give him one and make out a memorandum

to the effect that he and Whittren were equally inter-

ested in the one-half interest (one-quarter) each in the

"Bon Voyage" claim (Tr., 152, 154, 155). (Deft.'s Ex.

"D," Tr., 126).

Chambers denies this testimony and claims that when

Whittren came to his office on May 24, 1906, he told

him that he had conveyed a half interest in the "Bon

Voyage" claim to Eadie, whereupon Chambers pro-

duced his deed from Whittren showing, as he claims, a

conveyance of a three-quarters' interest therein to him,

and which would place Whittren in the position of

having conveyed away 5-4, leaving no interest in him-

self. That thereupon they agreed to change the one-

half to one-quarter. That he, Chambers, had some ink

eraser, an acid mixture, on his desk, and that Whittren

used it in erasing the original interest and writing in

one-half. That he, in view of the fact that thev had

always been partners in these claims, then made the
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memorandum ("Defendant's Exhibit D") recognizing

a right in Whittren to a quarter interest in the claim

(Tr., 444, 445) . There was no re-execution or acknowl-

edgment of the conveyance in the deed on the 24th day

of May, 1906, or after its original execution and ac-

knowledgment. The defendant, Waskey, testified as to

the making of the lease of June i ith, 1906, to him and

that of June 20th, 1906, to him and Eadie and that he

entered immediately into possession of the portions of

the claims respectively leased and expended money in

opening them up as mines. This witness was not per-

mitted to testify as to his lack of knowledge of any claim

of the plaintiff, Chambers, to the premises (Tr., 241),

or as to the amount of money he had paid out prior to

obtaining notice of the claim of Chambers (Tr., 243).

or as to any adverse claims made to the ground by third

parties in defending which claims the defendant, Was-

key, was put to great expense, all of which was assigned

as error. Waskey testified that he had taken about

$75,000.00 in gross out of the claim (Tr., 260). That

he ceased work on the mine by reason of the injunction

of the Court on June ist, 1907 (Tr.. 204).

There was considerable expert testimony introduced

as to the handwriting in the body of the deed (that of

Whittren) and its similarity to the altered portions, and

some other testimony as to the amount originally con-

veyed by the deed, and as to an alteration subsequent to

the 24th day of May, 1906.

The case was finally submitted to the jury upon
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lengthy instructions from the Court (Tr., 565), many

of which were excepted to by the defendants in error

(Tr., 573), and the refusal of the Court to embody cer-

tain instructions proposed by the defendants was also

excepted to (Tr., 678). Thereafter the jury returned

a verdict for the plaintiff, finding him entitled to the

possession as the owner of an undivided one-half in-

terest in the "Bon Voyage" claim, and also entitled to

damages as against all of the defendants in the sum of

$20,483 (Tr., 580). From the judgment rendered up-

on said verdict the defendants prosecute this appeal and

rely upon the following errors of the Court below for

a reversal thereof:

ASSIGNMENT OF ERRORS.

The Court erred in overruling the objection of the

defendants to the introduction in evidence at the trial

of said cause of the deed from J. Potter Whittren to J.

J. Chambers, and in admitting the same in evidence,

said deed being Plaintiff's Exhibit Number One. and

in the words and figures following, to wit:

"Know all men by these presents : That J. Potter

Whittren, of Nome City, Alaska, the party of the

first part, for and in consideration of the sum of

One ($1.00) Dollars, Lawful of the United States

of America, to him in hand paid by J. J. Chambers

of the same place, the party of the second part, the
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receipt whereof is hereby acknowledged, does by

these presents grant, bargain, sell and convey unto

the said party of the second part, his executors, ad-

ministrators and assigns, an undivided one-half

(14) interest in the following described property:

Bench Claim known as 'Rocky Bench' opposite No.

2 in 'Extra Dry,' a tributary to Nome River, staked

Jan. ist, 1902. The 'Bon Voyage' Bench Claim on

the left limit of Newton Gulch opposite No. 3,

about 1500 ft. to the southeast, staked Jan. ist, 1902.

No. 5-_^ Little Creek, a tributary to Snake River,

said 5-3/^ being a fraction at No. 5, below Dis-

covery in Little Creek, all of the above being in

Cape Nome Recording District, District of Alaska,

and staked by J. Potter Whittren.

"To have and to hold the same to the said party

of the second part, his executors, administrators and

assigns, forever. And he does, for his heirs, execu-

tors, administrators, covenant and agree to and with

the said party of the second part, executors, admin-

istrators and assigns, to warrant and defend the sale

of the said property, goods and chattels hereby made

unto the said party of the second part his executors,

administrators and assigns, against all and every

person and persons whomsoever lawfully claiming

or to claim the same.

"In witness whereof, I have hereunto set my hand

and seal the 21st day of April, in the year of our

Lord one thousand, nine hundred two, 1902.

"(Seal) J. Potter Whittrex,

"Signed, sealed and delivered in presence of,

"F. E. Fuller.
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"Territory of Alaska,

"Precinct of Nome,—ss.

"This is to certify, that on this 21st day of April,

A. D. 1902, before me, F. E. Fuller, a Notary Pub-

lic in and for the Territory of Alaska, duly com-

missioned and sworn, personally came J. Potter

Whittren, to me known to be the individual de-

scribed in and who executed the within instrument,

and acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed,

for the uses and purposes therein mentioned.

"Witness my hand and official seal, the day and

year in this certificate first above written.

"(Notarial Seal) F. E. FULLER,
"Notary Public in and for the Territory of Alaska,

Residing at Nome."

2.

The Court erred in overruling the objections of the

defendants to the introduction of Plaintiff's Exhibit

Number Two, and in admitting the same in evidence;

the said exhibit being the file marks on Plaintiff's Ex-

hibit Number One, and in the words and figures fol-

lowing, to wit:

"35'972- Bill of Sale. Prepared by Crawford &
Whittren, Mining Brokers. Nome, Alaska. From

J. Potter Whittren to J. J. Chambers. Dated
,

190— . Territory of Alaska, District of .ss.

Filed for record at request of J. J. Chambers, Jul.



20, 1906, on the day of at minutes

past 2 P. M., and recorded in volume 163 of Deeds,

page 387. Records of Nome District Alaska. F.

E. Fuller, Recorder, by F. R. Cowden, Deputy.

4-3-$2.85."

The Court erred in denying the motion of the defend-

ants, made at the close of the testimony of the witness,

J. J. Chambers, called as a witness for the defendants,

to strike from the testimony in the case the deed intro-

duced by plaintiff in his case in chief, on the grounds

that the said deed was not witnessed or acknowledged

as required by law.

The Court erred in denying the motion of the defend-

ants to strike from the record the said deed (Plaintiff's

Exhibit Number One) introduced in evidence, on the

ground that the uncontradicted testimony showed that

the deed had been altered in a material part four years

after the same had been acknowledged.

The Court erred in denying the motion of the defend-

ants to strike from the record the alleged acknowledg-

ment of said deed.



15

6.

The Court erred in sustaining the objection of the

plaintiff to the introduction in evidence of the contract

between Whittren and Eadie, the same being marked

Defendant's Exhibit "F," for identification.

The Court erred in denying the motion of the defend-

ants to strike from the record the two letters written by

Chambers to Whittren and marked respectively Plain-

tiff's Exhibit lo and Plaintiff's Exhibit ii.

8.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness Waskey, to the effect that the witness executed the

lease (Exhibit "G")—the lease and contract—June

20th, 1906, and also the lease and contract, Exhibit

"H," on the 20th day of June, 1906, without any notice

or knowledge whatsoever as to any claim of the plain-

tiff, Chambers, to the premises or any portion thereof,

or any interest therein; that he executed said leases and

contracts for a valuable consideration, and immediately

after the execution thereof, entered into the actual occu-

pation and possession of the mine under and by virtue

of the leases and contracts referred to.
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9.

The Court erred in sustaining the ohjection of the

plaintiff to the admission of the testimony of the wit-

ness, Waskey, to the effect that prior to any knowledge

he had of Dr. Chambers' claim he entered, under the

leases referred to in the last preceding assignment, and

expended money in opening up and developing the

mine.

10.

The Court erred in sustaining the objection of the

plaintiff to the following question asked of the witness,

Waskey:

"Q. How much money did you expend in good

faith under and by virtue of the leases and contracts

introduced in evidence here—that is, how much

money did you expend, in good faith, under the

leases and contracts that you entered into possession

under on the Bon Voyage, prior to the time that you

had any notice or knowledge whatsoever of the

claim of Dr. Chambers?"

II.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness. Waskey, to the effect that after he had obtained the

leases and contracts (Exhibits "G" and "H") and had

entered into possession of and begun to mine this
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ground, that two separate suits were brought against

him by third parties claiming portions of this ground,

and particularly the portion of the ground where the

pay was, being suits under subsequent locations, and

that these suits were still pending and undetermined;

that the parties bringing the suits claimed a title ad-

verse to Dr. Chambers as well as adverse to the wit-

ness, and the parties from whom the witness got his

leases; that he had reasonably expended large sums of

money in these cases, in excess of five thousand dol-

lars, and had incurred other expenses in connection

therewith, for which he had become liable in excess of

five thousand dollars; and that such expenditures were

necessary, reasonable and proper for the purpose of

defending and protecting his title and possession of the

premises as against these third parties, who were in no

way connected with the plaintiff, but were antagonistic

to him; and further, that as a condition to the leases

which he holds, he agreed to defend and pay part of

the expenses of defending the title to the Bon Voyage

claim against the claims of third parties claiming own-

ership in the ground adverse to the title of Whittren,

and the alleged title of the plaintiff in this case.

12.

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness, Chambers, on his examination, to the following

effect:
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That on the 24th day of June, 1906, or prior thereto

the witness was notified by the defendant, Whittren,

of the leases of the defendant, Waskey, of the terms

upon which the leases were given to the defendant,

Waskey; that he made no objection in any manner to

the giving of the said leases, nor the leasing of said

ground to the defendant, Waskey, or the defendant,

Eadie.

13-

The Court erred in sustaining the objection of the

plaintiff to the admission of the testimony of the wit-

ness, Chambers, called as a witness on behalf of the de-

fendants, to the following effect:

That it was agreed by the witness that, inasmuch, as

the title stood in the name of Whittren and inasmuch,

as Whittren was here in the country, and the witness

was to remain outside in Seattle, that it was agreed be-

tween himself and Whittren, that Whittren was to

manage and operate the property for their general

benefit and to make and execute such contracts and

leases with reference thereto as in his judgment was

necessary and proper; that pursuant to that agreement

Whittren did execute the leases introduced by the de-

fendants, Waskey and Eadie, in this case; that this wit-

ness had knowledge of the execution of these leases but

did not object to them, but on the contrary approved of

them.



19

14-

The Court erred in sustaining the objection of the

plaintiff to the introduction of the letter, marked for

identification Defendant's Exhibit "M," being a letter

from the plaintiff, Chambers, to the defendant, Whitt-

ren.

15-

That the Court erred in denying the motion of the

defendants to strike from the record the testimony of

the witness, Thomas Harrison.

i6.

The Court erred in giving the jury the following in-

struction :

"The first question, gentlemen of the jury, for

your consideration, is, whether the plaintiff is the

owner in fee of an undivided one-half interest in the

said claim, and was so at the time of the bringing

of the above entitled suit. Upon your determina-

tion of this question practically hinges the whole

case. If, from all the evidence in the case, you find

that he is such owner in fee, by reason of a convey-

ance from the defendant, Whittren, then your ver-

dict should be for the plaintiff for the possession of

an undivided one-half interest in the said claim, to-

gether with damages in a sum equal to one-half of

all the gold extracted or taken from the said claim

by the defendants, less the cost of mining the same,''
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1 7-

The Court erred in giving the jury the following in-

struction :

"If you find from the evidence that the deed of

April 2ist, 1902, from the defendant, J. Potter

Whittren, to the plaintiff, known as Plaintifif's Ex-

hibit r, was altered or changed by the consent of

the parties to said deed, or by the defendant, Whitt-

ren, and that the said alteration or change was made

by reducing the amount of property conveyed, in

such a manner, that, as changed, said deed con-

veyed less then as when originally executed and de-

livered, I charge you, that, under such circum-

stances, the deed was, and is, a good and valid con-

veyance, if re-delivered, of an undivided one-half

interest in the property therein described, and was

entitled to the record."

18.

The Court erred in giving the jury the following in-

struction:

"You are instructed that a change or alteration

in a duly executed deed of conveyance, made by a

grantor, or with his consent, after a delivery of the

same, and when it has once become operative, does

not make the deed void; therefore, I instruct you,

gentlemen of the jury, if you believe, from all the

evidence in this case, that the defendant, Whittren,

made a change in the instrument offered in evidence
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by the plaintiffs, whereby the quantity of interest

going to Chambers was reduced from a three-quar-

ters interest to a one-half interest, or if you believe

the said change was made with Whittren's consent,

then, I instruct you, that the said deed remains valid

in its changed or altered form, and if you further

find that it was, as changed and purporting to con-

vey the undivided one-half of said claim, delivered

to the plaintiff by the defendant, Whittren, you

must then find the plaintiff to be the owner in fee

and entitled to the possession of an undivided one-

half interest in the said claim, together with dam-

ages computed according to the rule hereinbefore

stated."

19.

The Court erred in giving to the jury that portion of

instruction numbered five in the Court's instructions

whereby the Court instructed the jury, "That a lease

" for a term of years, under the Alaska Code, was not

" a conveyance of land, or real property, such, as under

" the circumstances of this case, raises the question of

" priority of record between any deeds from Whittren

" and the lessees, from him to Waskey and to Waskey

" and Eadie."

20.

The Court erred in giving to the jury that portion of

instruction numbered five in the instructions of the

Court to the jury, which reads as follows:

"If from all the evidence in this case, you find
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that the defendant, Whittren, had parted with his

entire title to the said claim by conveyances to de-

fendant Eadie and plaintiff Chambers, prior to the

letting or giving of the two leases offered in evi-

dence, 1 instruct you that, under the law, the ques-

tion of innocent purchaser does not arise in this case,

and you need not consider the question of whether

the plaintiff. Chambers, recorded his deed, or

whether the defendant, Waskey and Eadie, had no-

tice of the plaintiff's title at the date of the lease

to them jointly."

21.

The Court erred in giving to the jury that portion of

instruction numbered six in the instructions of the Court

to the jury, which reads as follows:

"You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor, who has no

title to the ground leased, the lessee acquires no in-

terest in the ground by reason of the lease."

22.

The Court erred in giving to the jury that portion of

instruction numbered six in the instructions of the Court

to the jury, which reads as follows:

"So, you find that the plaintiff is the owner in fee

of an undivided one-half interest in the said Bon

Voyage Placer Claim, by reason of a conveyance

from defendant Whittren, dated April 21st, 1902,
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originally of the undivided three-fourths thereof,

now of the undivided one-half thereof, then I in-

struct you that the defendants, Eadie and Waskey,

have no lease on the said undivided one-half inter-

est in said claim, nor has Waskey alone any lease,

which is of any legal force and effect as against the

plaintiff, but the plaintiff must, regardless of said

leases, recover possession of his full undivided one-

half interest in the said claim, and damages as here-

inbefore and hereinafter stated."

23.

The Court erred in giving to the jury that portion of

instruction numbered seven in the instructions of the

Court to the jury, which reads as follows:

"If the plaintiff, then, in this case, has accounted

for the alteration in the deed upon which he founds

his right of recovery, by showing by a preponder-

ance of evidence that the alteration was made by the

defendant, Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in con-

troversy, and damages."

24.

The Court erred in giving to the jury the following

instruction:

"You are instructed that the memorandum signed

by Chambers and dated May 24th, 1906, intro-
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duced in evidence by the defendants, marked De-

fendant's Exhibit 'D,' can not, under the issues of

this case, be considered by you as any proof of evi-

dence of title to any portion of the said Bon Voyage

Claim in the defendant, Whittren."

25.

The Court erred in giving the jury that portion of

instruction numbered nine in the instructions of the

Court to the jury, which reads as follows:

"You are also instructed that the question of

abandonment is not an issue in this case, and any

testimony introduced tending to show an abandon-

ment by the plaintiff of any rights theretofore

claimed by him, should not be considered by you for

that particular purpose."

26.

The Court erred in giving to the jury that portion of

the instruction numbered eleven in the instructions

given by the Court to the jury, which reads as fol-

lows:

"Now, I add, as a final special instruction, for

your guidance, that, if you find for the plaintiff,

you will find for the undivided one-half of the Bon

Voyage Claim in the controversy against all the

defendants."
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27.

The Court erred in refusing to give to the jury the

following instruction, requested to be given by the de-

fendants:

"The plaintifif claims title to an undivided half

interest in the Bon Voyage placer mining claim,

under an instrument bearing date the 21st day of

April, 1902, and it is conceded by all the parties to

this action that this instrument has been altered

in a material part since the date of its execution and

acknowledgment, and that this alteration is appar-

ent upon the face of the instrument, and the Court

so instructs you."

28.

The Court erred in refusing to give to the jury the

following instruction requested to be given by the de-

fendants:

"The Court instructs the jury that a party pro-

ducing a writing as genuine, which has been altered,

or appears to have been altered, after its execution

or making, in a part material to the question in dis-

pute, shall account for the appearance or altera-

tion."
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29.

The Court erred in refusing to ^^ive to the jury the

following instruction, requested to be given by the de-

fendants:

"The Court instructs the jury that if they shall

find that the plaintiff has shown bv a preponder-

ance of evidence that the alteration was made by or

with the consent of the defendant, Whittren, then

they may consider the said instrument as evidence

of plaintifTf's title to the premises claimed, but not

otherwise."

ARGUMENT.

I.

It is well understood that under the strict rules of the

common law the transfer of real property was by livery

of seizen, and therefore the validity of the transfer of

real property by deed of conveyance must necessarily

depend upon statutory authority, where the lands are

situated in a jurisdiction where the statute has in most

respects taken the place of the common law. The re-

cording of deeds of conveyance takes the place of livery

of seizen, and the validity of recordation depends upon

the fact of the instrument of conveyance being made in

compliance with all of the statutory provisions. As

tiic legal efifect which a deed acquires is wholly depend-

ent upon and derived from the statute under the condi-

tions stated, the execution, acknowledgment and re-
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cordation must be strictly within the law. The statute

must be taken as mandatory and therefore to be strictly

construed.

It is therefore our contention that in admitting in

evidence the original deed from Whittren to Chambers

as attested by one witness only, and in admitting in evi-

dence the endorsements of file marks of the Recorder

on said deed, and in refusing to strike from the evidence

the said deed and endorsements upon motion made

at the close of the testimony of the plaintiff, Chambers

(Assignments of Error, i, 2, 3, 4 and 5), the Court

fatally erred.

(i)—Congress has provided by the Act of June 6,

1900 (afterwards codified in the publication known as

Carter's Annotated Codes of Alaska) how a conveyance

of real property shall be made in that district. The

sections bearing directly thereon and in point here are

as follows:

"A conveyance of lands or of any estate therein

may be made by deed, signed and sealed by the per-

son from whom the estate or interest is intended to

pass, being of lawful age or by his lawful agent, or

attorney, and acknowledged or proved and recorded

as directed in this chapter without anv other act or

ceremony whatever."

Sec. 73 Part V. Ch. XI, Carter's Ann. Codes.

''Deeds executed within the district of lands or

anv interest in lands therein shall be executed in the
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presence of two witnesses who shall subscribe their

names to the same as such. . . ."

Section 82, Part V. Ch. XI, Carter's Ann. Codes.

When a statute limits a thing to be done in a par-

ticular manner, it includes in itself a negative and the

negative is that it shall not be done otherwise. The

limitation exists whenever the statute prescribes the

especial manner in which the thing must be done.

I Kent Laiv, 467 Marg. Note;

Sedgwick's Stats, and Cons., 31, 35;

Potter's Dwarris, 72.

If, as is the contention of the defendant in error in

this case, and the construction of the Court below, the

statute above quoted which says that deeds executed

within the district of lands situate therein ^^shall be exe-

cuted in the presence of /uo witnesses who shall sub-

scribe their names to the same as such" does not mean

what it says, and that there is no necessity for two wit-

nesses, then there can be no necessity for any witness. If

the statute means nothing in this respect, why then

should there be any necessity for the signature of the

party conveying, or an acknowledgment of such signa-

ture? The imposition by Congress of a requirement

that the instrument conveying shall be attested by two

witnesses, involves no greater exercise of authority than

to say that the instrument shall be in writing, as there is

no reason, as we have heretofore stated, except that ex-
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isting by virtue of the statutes of the various jurisdic-

tions and the Act of Congress in this instance, why a

man should not convey his real as well as his personal

estate by parol. That statutes requiring certain solemni-

ties to attend the execution of conveyances of real estate

are mandatory and must be complied with to give va-

lidity to them is illustrated by the action of the courts

of the various States in annulling conveyances of lands

for lack of a seal, or in annulling wills for an omission

of some statutory requirement deemed to be an essen-

tial formality in the execution of such instruments. It

will not be disputed that Congress has power to provide

what shall be necessary in order to make a valid trans-

fer of real property in the District of Alaska, and if

we can disregard one of the requirements of Congress

in respect to the number of witnesses to such transfers,

and still have a valid conveyance, why can not we dis-

regard the requirement of a signature? The one is

given no superiority over the other in the statute. Then

we could practically repeal the law.

That Congress considered in passing the sections of

the Act of June 6, 1900, governing in this respect, that

a departure therefrom would invalidate the conveyance

is apparent from the curative sections of the same Act

embodied in Sections 108, 11 1 and 113, Part V of Car-

ter's Code.

These curative sections should be considered in con-

nection with Sections 72 and 82. The rule is well set-

tled that all of the parts of a statute are to be taken to-
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gctlicr and the intention (jf the legislators ascertained

therefrom, and when so ascertained it will prevail.

"In construing a section of an act regard must be

had to the language of the clause itself, and second

to other clauses in the same act and that construc-

tion should be adopted which will make the whole

act stand consistently together or reduce the incon-

sistency to the smallest possible limit."

Am. & Eng. Ency. Law, Vol. 26, p. 616;

U. S. vs. Landram, 118 U. S., 81, 85.

It is provided by Section 108 that

—

"All conveyances of real property heretofore

made and acknowledged or proved in accordance

with the laws of the district in force at the time of

such making and acknowledgment or proof shall

have the same force as evidence, and be recorded in

the same manner and with like effect as conveyances

executed and acknowledged in pursuance of the pro-

visions of this chapter."

Section 113 provides that all deeds to real property

theretofore executed in the district "which shall have

" been signed by the grantors in due form shall be suf-

" ficient in law to convey the legal title to the premises

" therein described from the grantors to the grantees

" without any other execution or acknowledgment

" whatever; and such deeds so executed shall he re-

" ceived in evidence in all courts in the district and he

" conclusive evidence of the title to the lands therein
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'^described against the grantors, their heirs and as-

Signs.

And it is further provided by Section in, that all

defective or informal acknowledgments of deeds there-

tofore made should be legalized.

It would seem most pertinent to inquire why Con-

gress deemed it necessary to provide by remedial action

that all deeds which had theretofore been made by the

mere signing of the grantors' name without any other

execution should be deemed sufficient in law to convey

the legal title as between the grantors and the grantees,

unless it intended that deeds made after the passage of

said Act, embodying the remedial sections, in order to

convey the legal title, should not only be executed by

signing, but by compliance with the other provisions of

the law relative thereto, including that of attestation by

two witnesses.

Why was it deemed necessary to pass a curative sec-

tion relative to all deeds that had theretofore been made

in conformity to the law then in force in order to

enable the same to be produced in evidence? Why was

it necessary that a curative act should be passed in order

to enable all deeds theretofore made which had been

executed by signing only to be received in evidence?

If a deed executed in conformity to any law in force

at the time of the passage of the Act of June 6, 1900

was not entitled to be received in evidence under the

new law, or a deed executed by signing only was not

entitled to be received in evidence of the conveyance of
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the legal title, until each had been cured by the express

provision of said Act. the conclusion would seem irre-

sistible that only such deeds as were executed thereafter

in conformity with the provisions of said Act could be

held to be valid conveyances of the legal title to the

premises therein described. As a necessary corollary

to such conclusion, no such deeds could be received in

evidence of the legal title.

In the case of Hendon vs. JVhite, 52 Ala., 597, 604,

the Supreme Court of Alabama had occasion to con-

strue a statute of said state, which provided that con-

veyances for the alienation of lands must be attested by

one, or where the grantor can not write, by two wit-

nesses; but that an acknowledgment of execution before

an officer authorized to take it, dispensed with the ne-

cessity of attestation. In holding a deed not attested, in-

operative to coiwey the legal estate, the latter remaining

in the grantor, until thereafter acknowledged in pursu-

ance of the statute, it said:

"The Code is something more than a mere com-
pilation and revision of former statutes. Not only

are many former statutes entirely omitted, but many
of its provisions are repugnant to such statutes. In

it are incorporated many of the expositions of the

common law, pronounced by this Court, and which

had not been the subject of legislative enactment.

So in many of its provisions, it abrogates common
law principles which the decisions of this Court

had firmly engrafted on the jurisprudence of the
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State. It approximates very nearly the acceptation

of the title applied to it, 'a body of laws established

by the authority of the State, and designed to regu-

late completely so far as a statute may, the subjects

to which it relates.' In its interpretation and con-

struction it is necessary to so regard it, if full efTect

is given to the legislative intent in its adoption, and

if all of its provisions are rendered harmonious.

The sections under consideration can have but one

office to perform, in this view. They operate an

abrogation of the common law rule, and substitute

in its stead the essentials of an alienation of lands.

These essentials must he observed or the alienation

is unauthorized and ineffectual. They can not be

esteemed as providing a mere cumulative mode of

conveyance, for at common law the mode of convey-

ance prescribed would be valid and operative and

would have been generally observed. As no con-

veyances are now in use here which livery of seizen

ever attended, the purpose was to require as indis-

pensable to an alienation of lands, an authentication

of the act partaking of the character of the con-

veyances by which it was done; as the title could

only pass by writing that there must be witnesses to

its execution subscribing in writing, or an acknowl-

edgment before an officer of the law authorized to

take and certify it. A safeguard against fraud,

perjury and clandestine conveyances is thus pro-

vided. Such safeguard is a necessity to the security

of titles."
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After citing cases in support of its position, the Court

then goes on to say:

"The general rule is that if a statute limits a thing

to be done in a particular form or manner, it ex-

cludes every other mode; and affirmative instruc-

tions introducing a new rule imply a negative.

Sedgwick on Stats, and Cons., 31 ; this rule appears

to us to be peculiarly applicable to the statutory pro-

visions embodied in a code intended to supersede as

to the matters embraced in it, not only existing

statutes, but common law principles."

In that case, the statute of Alabama provided an al-

ternative in that if the deed is not witnessed, the ac-

knowledgment may take the place thereof, while the

Alaskan statute does not so prescribe. Its terms are

imperative—the deed shall be executed in the presence

of two witnesses—the acknowledgment being an addi-

tional requirement, not an alternative one.

In the case of Meighen vs. Strong. 6 Minn., in, the

lower Court admitted in evidence the record of a deed

which appeared to have been executed in the presence

of one witness only, while the statute required that con-

veyances of real estate should be executed in the pres-

ence of two witnesses. In holding such action of the

Court error, the Supreme Court of Minnesota uses the

following language:

"Every conveyance of land must be in writing

under seal, signed by the grantor and executed in

the presence of two witnesses who shall also sign the



35

same as such. Each of these requirements is es-

sential to the validity of the conveyance, and one

can not be dispensed with more than another. Had
the contract to Brockett been by parol, or without

seal or signature, it would have been regarded as an

attempt only to convey the lands, and no one even

with a full knowledge of such attempt, would on

that account alone, have hesitated to purchase from

Hayles; and yet, by the statute, it is no more essen-

tial that the conveyance should be in writing, or

signed or sealed by the grantor, than that it should

be executed in the presence of and attested by two

witnesses. In this view of the law it will be appar-

ent that it is wholly immaterial whether the defend-

ants, or either of them knew of the attempted con-

veyance by Hayles to Brockett at the time they re-

spectively purchased the premises. At the time of

the conveyance from Hayles to Meighen, Hayles

had not yet conveyed away his title, and unless there

were facts bearing upon the transaction, other than

the mere void conveyance to Brockett, Meighen had

a right to disregard Brockett's deed and take a con-

veyance to himself; just as he might have done had

Hayles attempted to convey the land to Brockett by

parol or by an instrument without signature or seal."

The case of Summers vs. White, 71 Federal, 106,

arose under a statute of Nebraska, which provided that

where an assignment was made for the benefit of credi-

tors, it should be in writing and executed in the manner

in which a conveyance of real estate was required to be

executed and acknowledged in order to entitle the same
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to be recorded. The statute relative to conveyances of

real estate required them to be executed in the presence

of at least one competent witness who should attest the

same. The question in the case was whether the deed of

assignment made was invalid as against attaching

creditors by reason of the fact that it was not witnessed.

In holding the same invalid, the Circuit Court of Ap-

peals for the Eighth Circuit reviews the Nebraskan

cases covering the subject and says:

"It appears to be held in that State that the pro-

vision requiring deeds of real estate to be signed 'in

the presence of at least one competent witness who
shall subscribe his or her name thereto, as a wit-

ness,' is a mandatory provision and is not merely

directory. Thus in the case of Child vs. Baker, 24

Neb., 188, 203, 38 N. W. 725, which was a contro-

versy between two persons for the possession of land,

each of whom had obtained a deed for the same

from the owner, it was held that the conveyance first

executed was invalid and conveyed no title because

the attesting witness had an interest in the convey-

ance, and for that reason was not a competent wit-

ness to the deed. Also in the case of Rupert vs.

Penncr, 35 Neb., 587, 591, 53 N. W., 598, which

was a suit in ejectment, it was held that it is a good

and sufficient objection to the admission of a deed

in evidence that it is not witnessed as the statute

(Sec. 4324 supra) directs. And in the case of

Green vs. Gross, 12 Neb., 117, 123, 10 N. W., 459,

it was said, 'a deed executed in this State must be

signed by the grantor in the presence of at least one
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competent witness who shall subscribe his name
thereto as a witness.' It has also been held in other

jurisdictions that a conveyance which lacks an at-

testing witness is invalid, and conveys no title if exe-

cuted in a State whose laws direct that conveyances

of real estate shall be witnessed. Crane vs. Reeder,

21 Mich., 24, 61, and cases there cited. White vs.

Denman, i Ohio St., no; Clark vs. Graham, 6

Wheat., ^jy; Tate vs. Lawrence, 11 Heisk., 503;

Meighen vs. Strong, 6 Minn., 503; Parrett vs.

Shaubhut, 5 Minn., 323 (Gil., in). In view of

the authorities, the conclusion seems to be inevitable

that under the statute of Nebraska, deeds purport-

ing to convey real estate are invalid unless they are

witnessed in the mode provided by the statute."

And under an Arizona statute, which provided that

" every deed of conveyance of real estate must be

" signed by the grantor and must be duly acknowledged

" before some officer authorized to take acknowledg-

" ments and properly certified to by him for registra-

" tion," a deed made by a husband to his wife, but not

acknowledged was held invalid, in the case of Lewis

et al., vs. Herrera, 85 Pac, 245, where the Court say, in

reference to said statute:

"When it says that every deed and conveyance

of real estate must be signed by the grantor and

must be duly acknowledged, before some officer au-

thorized to take acknowledgments, and properly

certified to by him for registration, it is equivalent

to saying that no deed unless executed as therein
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provided, will operate to effect a conveyance of real

estate." Citing various cases in support of its de-

cision.

The case of Crane vs. Reedier, et al., 21 Mich, 24, is

very much in point. The statute of Michigan in force

at the time of the making of the deed therein in con-

troversy, provided that conveyances of lands must be

signed, sealed and delivered by the person being of full

age in whom the estate might be, and attested by two

witnesses.

A deed had been executed purporting to be acknowl-

edged, but not witnessed. In holding it error for the

lower Court to admit such deed in evidence, upon the

part of the defendants, the plaintiffs contending that it

was a good common law deed, the Supreme Court of

Michigan say:

"The law of 1820 which governed the deed in

question was the same so far as witnesses are con-

cerned. We think that this statute was designed to

cover the whole subject until further legislation and

it can not be supposed any common law was to pre-

vail over it, even if there had been any such law in

force when the ordinance became operative. The

deed at common law was not sufficient without some

enrollment, or some act in pais to transfer litlc, and

under the ordinance which recognized the fact that

in this country there must be many non-resident

owners and much unoccupied land, a new rule was

devised to take the place of all forms and cere-

monies not intended there, and which would have
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been onerous and impracticable. It has been held

and we think correctly that under such statute the

witnesses are essential to the validity of the con-

veyance/'

In the case of Merwin vs. Camp, 3 Conn., 35, the

statute controlling required that a conveyance of real

property should be made in one of tv^o ways, by a deed

subscribed by two witnesses, or by a record attested by

one witness besides the recorder. A deed was offered in

evidence attested by one witness only, and was excluded

on the ground that it was not properly witnessed. The

Supreme Court of Connecticut, in upholding the action

of the lower Court in this respect, say:

"The precise question for determination is

whether a deed with one witness only is legally

sufficient to transfer lands when tested by the re-

quirements of the statute on this subject. Whether
the transaction originated yesterday or a century

since constitutes no essential diversity. The statute

law from the existence of the deed to this moment
has been enforceable the same. Admit the authen-

tication of the deed to be the same, then when the

same measure is applied to the same subject, the

time of the authentication can not make any differ-

ence. From the same premises the legal and logical

result is precisely the same. All pretense of title

then in the property on the part of the defendants

fails from the incompetency of Bunce's deed which

constitutes an indispensable part of it."
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Sec, also, to same effect:

Watson vs. Wells, 5 Conn., 468, 473

;

Kenyan vs. Scgar, 14 Rh. Isl., 49;

Allston vs. Thompson, Cheves (S. C, 271) ;

Reinart vs. Miller, (Ga.), 68 Am. Dec, 506, 9;

Jones vs. Crawford. McMuUan (S. C, 373) ;

Craig vs. Dinson (Cheves), i S. C, 272;

French vs. French, 3 N. H., 234;

Spanier vs. De Foe, 2y So. (La.), 174;

13 C)'r., 558.

The case of Courcicr vs. Graham, i Ohio, 330, af-

firmed by the Supreme Court of the United States in

Clark vs. Graham, 6 Wheaton, 577, would seem to be

decisive of the point.

In the Ohio cases a deed executed in the presence of

only one subscribing witness was excluded by the trial

Court as evidence of title upon the authority of the

statute then existing which required that all convey-

ances of land shall be signed and sealed by the grantor

in the presence of two witnesses, who shall subscribe

the said deed of conveyance, attesting the acknowledg-

ment of the signing and sealing thereof, etc. In ap-

proving the action of the lower Court the Supreme

Court of Ohio says:

"This law was in force at the time the deed from

Riddle purports to have been executed. This deed

was defective inasmuch as it was attested by but one

witness. The law was not complied with. It could
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convey at least only an equitable interest. The pur-

pose was to reserve a legal estate free from incum-

brance the title to which should be indisputable

—

this deed did not convey such an estate. Of course

it could not be received in evidence."

The parties took this case to the Supreme Court of

the United States {Clark vs. Graham, supra). The

Supreme Court in following the decision of the Ohio

Court, and holding that a title to lands can only be

acquired according to the laws of the State in which

the lands are situate, being met by the proposition that

as other modes of conveyance than that prescribed by

the statute were not expressly prohibited, the deed

should be regarded as good at common law, said:

"It is perfectly clear that no title to lands can be

acquired or passed, unless according to the laws of

the State in which they are situate. The act of

Ohio regulating the conveyance of lands, passed on

the 14th of February, 1805, provides 'that all deeds

for the conveyance of lands . . . shall be signed

and sealed by the grantor in the presence of two

witnesses, who shall subscribe the same deed of con-

veyance, attesting the acknowledgment of the sign-

ing and sealing thereof, and if executed within this

State shall be acknowledged by the party or parties,

or proven by the subscribing witnesses before a

judge of the Court of Common Pleas or a Justice

of the Peace in any county in this State.' Although

there are no negative words in this clause declaring

all deeds for the conveyance of land executed in
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any other manner to be void; yet this must neces-

sarily be inferred from the clause in the absence of

all words indicating a different legislative intent,

and in point of fact, such is understood to be the

uniform construction of the act in the Courts of

Ohio. The deed, then, in this case, not being

executed according to the laws of the State, the evi-

dence was properly rejected by the Circuit Court."

Here we have a similar construction of almost iden-

tical statutes given by the courts of last resort of eleven

different States, by the Circuit Court of Appeals of the

Eighth Circuit, and finally by the Supreme Court of the

United States, holding that where the statute provides

for the execution of a conveyance of real estate in the

presence of tsvo witnesses, in order to convey the legal

title, it means just that—nothing less and nothing more.

And these decisions are in keeping with the elementary

rule that a statute is to receive that meaning which the

ordinary reading of its language warrants. The mean-

ing thus arrived at must be adopted if it involves no

absurdity, and if from an examination of the statute and

other statutes in pari materia, no other legislative intent

can be apparent.

Am. & Eng. Ency. Law, vol. 26, 598

;

Martin vs. Hunter, i Wheat. (U. S.), 326;

IVeill vs. Kcnfu'ld
, 54 Cal., i i i

;

Steere vs. Browncll, 124 111.. 27.

Where the language of an enactment is clear and un-
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ambiguous, the statute must be held to mean what it

clearly expresses, and no room is left for construction.

There is no safer or better settled canon of interpreta-

tion.

Swartz vs. Zeigler, 1 17 Fed., 13 ;

Johnson vs. Southern Pacific Co., 1 16 Fed., 462.

In Hamilton vs. Rathbone, 175 U. S., 421, Brown, J.,

said:

"The cases are so numerous in this Court to the

effect that the province of construction lies wholly

within the domain of ambiguity, that an extended

review of them is quite unnecessary."

"Any departure by the Courts from the language

used would be an unjustifiable assumption of legis-

lative power."

Foley vs. People, i 111., 52;

Frye vs. Chicago & C. R. R. Co., ys HI., 399;

Newell Universal Mill Co. vs. Muxloiv, 1 15 N.

Y, 170.

It is the function of Courts to interpret legislation

according to the real sense of the words employed, not

to supply omissions or to render the sense reasonable.

McCluskey vs. Cromwell, 1 1 N. Y., 593 ;

Woodbury vs. Ohio St., 562;

Leonard vs. Bosworth, 4 Conn., 421.
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As we have said before, the fact that Congress in the

same act providing for the manner of execution of

deeds, passed curative sections relative to deeds thereto-

fore executed by signing only, and expressly providing

that such deeds might thereafter be deemed to have

conveyed the legal title as between the grantors and

grantees, and might be received in evidence as such,

considered in pari materia with the sections providing

for the execution of deeds thereafter, would seem to

make the congressional intent clear, viz: that execution

in accordance with the provisions of the act was man-

datory and failure to comply therewith rendered the

conveyance void.

As the Supreme Court of the United States say in

Graham vs. Clark, supra.

"Although there are no negative words in this

clause declaring all deeds for the conveyance of

lands executed in any other manner to be void, yet

this must necessarily be inferred from the clause in

the absence of all words indicating a different legis-

lative intent. . . . The deed, then, in this case,

not being executed according to the laws of the

State, the evidence was properly rejected by the

Court." (Italics ours.)

Any acknowledgment of such a deed would therefore

be futile for a grantor could not legally ascknowledge

"the execution" of that which was not executed.

Section 82, Part V. Carter's Ann. Codes.
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And, furthermore, the record shows that the deed

was acknowledged on the 21st day of April, 1902, while

it appeared from the evidence of the plaintiff himself

that the same had been altered in a material particular,

namely a reduction in the amount of interest in the

premises conveyed from a three-quarter to a half, four

years after the said acknowledgment, to wit: in May,

1906. The evidence showed that the deed as originally

signed, whether we are to believe either the plaintiff or

the defendant Whittren, conveyed a different estate than

as shown by the deed when offered in evidence.

In discussing the subject of the alteration of deeds,

Devlin in his well-known work on Deeds, says that the

effect of a material alteration thereof after execution is

to render the deed nugatory.

Section 462, vol. I.

A deed takes effect from the time of its delivery.

There can be but one delivery of the same deed; if

therefore a deed is altered in a material respect and

again delivered, this is not a redelivery but a delivery of

a new deed. The deed as altered takes effect at the

time of the second delivery.

Stiles, et ux., vs. Probst, 69 111., 382.

This being so, the alteration of the deed was a prac-

tical making of a new contract, requiring an execution

in accordance with the statute (if the law is as we have
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cited it above with reference to execution under similar

statutes) and a new acknowledgment.

In the case of Coit vs. Starkweather, 8 Conn., 293,

a (]uestion arose as to what effect an alteration of a deed

by the insertion of the word "junior" after the grantee's

name would have subse(]uent to its execution, acknowl-

edgment and recordation, with the consent of all

parties. While holding the alteration in that case im-

material, the Supreme Court of Connecticut say:

"If by consent of parties a deed where no attesta-

tion of witnesses nor acknowledgment before a

magistrate is required would be good at common
law, where no third person is to be affected, as it

unquestionably would be, still this alteration could

not have any effect. It is a positive requirement of

our law that all deeds of lands shall be attested by

two witnesses and acknowledged before a magis-

trate. Stat. 301, 2. No such deed can be valid

without a compliance with these requisites. It fol-

lows that if the alteration be material, the deed is

fatally defective without a new attestation and

acknowledgment."

The said deed was not entitled to be recorded. Not

having been executed in accordance with the statute it

was inoperative and void. The admission in evidence

of the file marks of recording on the back of said deed,

Plaintiff's Exhibit 2, was error.

In order that a copy of a record shall be admissible in
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evidence the record must be of such a character that the

original if produced would be evidence in the case.

Am. & Eng. Ency. Laiv, vol. 24, p. 201

;

Donohoe vs. JVhitney, 30 N. E., 848;

White vs. Denman, 16 Ohio, 59;

Carter vs. Champion, 21 Am. Dec, 695

(Conn.).

"If an instrument be not of the kind entitled by

law to be recorded, or if though within the con-

templation of the statute it be not entitled to record

because of its defective execution or a failure to

comply with some of the prerequisites to recorda-

tion, the record thereof will be a mere nullity."

Am. & Eng. Ency. Law, vol. 24, 142 1, 2.

In the case of Carter iis. Champion, supra, under a

Connecticut statute similar to that construed in Mer-

win vs. Camp, supra, requiring two witnesses to a con-

veyance of real property a mortgage was made and

executed apparently in accordance with the statute, but

one of the siibscribing witnesses was the wife of the

mortgagor and incompetent as an interested party. It

was claimed that where the instrument appeared to

have been executed properly, it would be the duty of

the clerk to record it and therefore the record ought to

be available. But the Supreme Court of Connecticut,

in refusing to take that view of the case and holding the

same void, said:
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"It might indeed in such case be prudent for tlie

clerk to record the deed and to leave the question of

its validity to be decided by the Court; and yet it is

difficult for me to comprehend how a deed which is

void for want of two witnesses acquires any addi-

tional validity because it seemed to have two. It

may be more difficult to discover the defect; but

when discovered the conveyance must be the same

in the one case as in the other. A forged deed, or a

deed with a forged acknowledgment or an ac-

knowledgment before a man who claimed to be a

justice but was not, might appear valid; and it

might be proper for a clerk to enter such a deed

upon record, he not being a judge, but a mere minis-

terial officer; but when recorded it would convey

no more title, nor be any more evidence of a contract

conveying land than if the deed had but one wit-

ness."

This Court had occasion in a somewhat recent case to

construe Section 5342 of the Oregon Codes (Ballinger

and Cotton's compilation), which was identical with

that of Section 82, Part V., of Carter's Code, under dis-

cussion, with reference to a deed that had been wit-

nessed by one witness only, and had not been acknowl-

edged, but had been recorded.

In that case, Alaska Exploration Co. vs. Northern

Mining & Trading Co., 152 Fed.. 145, the Circuit

Court of Appeals for this Circuit, in affirming the rul-

ing of the lower court refusing to admit in evidence a

certified copy of the record of such deed, said:
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"Conceding for the purposes of the case, but

without holding that, under the statutes of Alaska,

the proper office for the recording of deeds of min-

ing claims is that of the recorder of the mining

district in which the claim is situated, the diffi-

culty in the way of the plaintiff in error is that in

order for such record to impart constructive notice,

to anyone, // is essential that the instrument be en-

titled under the laiv to such recordation. 13 Cyc,

600: Alabama Marble & S. Co. vs. Chattanooga

Marble & S. Co., 37 S. W., 1009; Edivards vs.

Thorn., 5 South, 707, 25 Fla., 222; Keech vs. En-

riquez, 10 South., 91, 28 Fla., 597
"

After citing the Oregon statute similar to Section

82, of the Alaska Code, and the present sections of the

Alaska Code applicable, the Court then said:

"It is clear that the certified copy of the record

of the recorder of the mining district ofifered in

evidence by the plaintiff in error did not meet these

statutory requirements, for it showed upon its face

that the deed that was recorded was without ac-

knowledgment or other proof of its execution, and

without the signature of subscribing witnesses. It

was therefore not entitled under the law to be re-

corded anywhere and the mere transcription of the

unauthorized paper in the record of the mining dis-

trict was not constructive notice to any one."
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II.

7'he Court erred in sustaining the objections of the

plaintiff to the admission of the testimony of the wit-

ness Chambers, on his examination to the following

effect:

"That on the 24th day of June, 1906, or prior

thereto, the witness was notified by the defendant

Whittren of the lease of the defendant Waskey, of

the terms upon which the leases were given to the

defendant Waskey, that he made no objections in

any manner to the giving of the said leases, nor the

leasing of said ground to the defendant Waskey or

the defendant Eadie." (Assignment of Error 12.)

(Tr., p. 287.)

The Court erred in sustaining the objections of the

plaintiff to the admission of the testimony of the wit-

ness Chambers, called as witness on behalf of defend-

ants, to the following effect:

"That it was agreed by the witness that inasmuch

as the title stood in the name of Whittren, and inas-

much as Whittren was here in the country, and the

witness was to remain in Seattle, that it was agreed

between himself and Whittren, that Whittren was

to manage and operate the property for their gen-

eral benefit, and to make and execute such contracts

and leases with reference thereto as was necessary

and proper in his judgment; that pursuant to that

agreement Whittren did execute the lease intro-

duced by the defendants Waskey and Eadie in this
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case; that this witness had knowledge of the execu-

tion of these leases, but did not object to them, but,

on the contrary, approved of them." (Assignment

of Error 13.) (Tr., 287.)

The Court erred in sustaining the objection of the

plaintifif to the introduction of the letter marked for

identification. Defendants' Exhibit "M," being a letter

from the plaintiff Chambers to the defendant Whit-

tren. (Assignment of Error 14.) (Tr., 285-6.)

These three specifications are all closely connected

and we will therefore argue them together.

While there was a conflict in the testimony as to the

relative amounts of interest owned in the claim in con-

troversy by Whittren and Chambers, they were, under

whatever view of the testimony is taken, tenants in com-

mon. The matter of the amount originallv set up in

the deed of April 21, 1902, being a matter of fact to

be determined by the jury, as well as to whether the

alteration in said deed had been made with or without

the consent of the defendant Whittren.

And while it may be law that Whittren could not,

as tenant in common with Chambers, make a lease of

the claim which would be binding upon the interest of

Chambers without his consent, still the law is equally

well settled that where a lease is made by a co-tenant

covering the interest of his fellow tenant, and the action

of such co-tenant is acquiesced in bv the other co-ten-
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ant, his authority to make the lease is thereby recog-

nized and ratified.

Ant. & t^fig- t^ncy. Lau-, Vol. 17. p. 673.

"He who consents to an act is not wronged therebv.'

and if such authorization or acquiescence had been

shown, Chambers would stand in the position of lessor

to the defendants, Eadie and Waskey, consenting to all

of the terms of the lease, and it would not be possible

for him to legally bring ejectment as against them,

unless the term of their lease had expired and they

continued to hold over adversely to him. It does not

require citation of authority, we think, to sustain this

latter proposition.

Furthermore, any fact which would tend to show

that Chambers had given power to Whittren to manage

and control the operations of the mining ground, exer-

cising his judgment relative to the making of leases or

other contracts with reference thereto, or that such re-

lations existed between them that an authorization to

make the lease might reasonably be inferred, would

have been material evidence to have gone to the jury.

For if such evidence had been admitted as was ofifcrcd,

the Court would have been compelled to have modified

his charge to the jury and have instructed them that if

they believed, from the evidence, that Chambers had

so authorized Whittren or had acquiesced in the leases
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covering the interest of Chambers in the ground, such

leases would be binding upon him.

Am. & Eng. Ency. Law, Vol. 7, 672

;

Baker vs. Wheeler, 8 Wend. (N. Y.), 24 Am.

Dec, 66.

III.

The Court erred in giving to the jury the following

instructions:

"The first question, gentlemen of the jury, for

your consideration is, whether the plaintiff is the

owner in fee of an undivided one-half interest in

the said claim, and was so at the time of the bring-

ing of the above entitled suit. Upon your determi-

nation of this question practically hinges the whole

case. If, from all the evidence in the case, you find

that he is such owner of such fee by reason of a con-

veyance from the defendant Whittren, then your

verdict should be for the plaintifl for the possession

of an undivided one-half interest in the said claim,

together with damages in a sum equal to one-half

of all the gold extracted or taken from the said

claim by the defendant less the cost of mining the

same." (Assignment of Error 16.)

"If you find, from the evidence, that the deed of

April 21, 1902, from the defendant, J. Potter Whit-

tren, to the plaintiff knowMi as plaintiff's Exhibit i,

was altered or changed by the consent of the par-

ties to said deed, or by the defendant Whittren, and
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that the said alteration or change was made by re-

ducing the amount of property conveyed in such a

manner that, as changed, said deed conveyed less

than when as originally executed and delivered, I

charge you that, under such circumstances, the deed

was and is a good and valid conveyance, if re-de-

livered, of an undivided one-half interest in the

property therein described, and was entitled to the

record." (Assignment of Error 17.)

"You are instructed that a change or alteration

in a duly executed deed of conveyance made by a

grantor or with his consent after a delivery of the

same, and when it has once become operative, does

not make the deed void; therefore I instruct you,

gentlemen of the jury, if you believe from the evi-

dence in this case that the defendant Whittren made

a change in the instrument offered in evidence by

the plaintiff whereby the quantity of interest going

to Chambers was reduced from a three-quarters in-

terest to a one-half interest, or if you believe that

said change was made with Whittren's consent, then

I instruct you that the said deed remained valid in

its changed or altered form, and if you further find

that it was as changed, and purporting to convey

the undivided one-half of said claim, delivered to

the plaintiff by the defendant Whittren, you must

then find the plaintiff' to be the owner in fee and en-

titled to the possession of an undivided one-half in-

terest in the said claim, together with damages com-

puted according to the rule hereinbefore stated."

(Assignment of Error 18.)
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"If the plaintiff then, in this case, has accounted

for the alteration in the deed upon which he founds

his right of recovery, by showing by a preponder-

ance of evidence that the alteration was made by the

defendant Whittren, or with his consent, then the

plaintiff will be entitled to a verdict at your hands

for the undivided one-half of the premises in con-

troversy and damages." (Assignment of Error 23.)

"Now I add, as a special instruction for your

guidance, that if you find for the plaintiff you will

find for the undivided one-half of the Bon Voyage
claim in the controversy against all of the defend-

ants." (Assignment of Error 26.)

Such instructions were erroneous and misleading to

the jury, in this:

(A) Because the original deed was a void convey-

ance, as we have shown in opening, in that it was not

executed in accordance with the provisions of the

statute.

(B) If the alteration admitted to have been made

had any effect, it was to constitute a new contract or

deed between the parties, which must have been exe-

cuted in accordance with the statute in order to give

the same validity, and it was not so executed, or ac-

knowledged, in order to entitle it to record.

(C) Admitting for the purposes of the argument

the validity of the original conveyance and assuming
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that the evidence of Whittren was accepted by the jury

as to the original interest conveyed being one-quarter,

and thereafter changed by consent, he could not under

the law have increased that interest to one-half without

a new execution in the presence of two witnesses, as re-

(juircd by the statute and an acknowledgment to entitle

the same to be recorded.

These instructions are open to the objection that they

give too much prominence to the theory of the case of

plaintiff and ignore the theory of the defendants.

*'It is error to give undue prominence to the

theory advanced by one of the parties."

Blashfield on Itistnictious to Juries. Sec. iii.

But while the Court emphasized in these instructions

the theory of the plaintiff's case and did not advert in

terms to the jury arriving at a belief from preponder-

ance of the evidence that the original interest conveyed

might have been one-quarter, as testified to by Whittren,

and was thereafter raised lo a one-half interest by

Chambers and assented to by the former, which altera-

tion and consent vested the one-half interest in Cham-

bers, yet such a conclusion might be very readily de-

duced by the jury from the instruction assigned first

herein above set forth (Assignment of Error i6) . where

the Court say:

"If from all the evidence in the case you find that

he is such owner in fee by reason of a conveyance

from the defendant Whittren, then your verdict
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should be for the plaintiff for an undivided one-half

interest in the said claim. ..."

The evidence certainly included the testimony of the

defendant Whittren that the original deed conveyed a

quarter, and that Chambers had raised it to a half. The

Court evidently lost sight entirely of the possibility of

such evidence being accepted as true by the jury. Such

instruction is therefore not law in the light of the evi-

dence produced on the trial. If the interest conveyed

by the deed originally was a quarter interest and was a

valid deed it vested the title to the amount therein con-

veyed in Chambers and no more.

A deed takes effect from the time of its delivery and

vests the title to the property described in the grantee.

Devlin on Deeds, Sec. 260;

Am. &.Eng. Ency. Law, Vol. 9, p. 152;

Dimmick vs. Dimmick, 95 Cal., 323 ;

Guaranty Trust Co. vs. Galveston R. R. Co., 107

Fed., 311, 323;

Stiles vs. Probst, 69 111., 382;

Hancock vs. Dodd, 36 S. W., 742.

It seems to be elementary law that after deliverv of

a properly executed deed to a grantee, no subsequent

act or assent of the grantor can change the eff"ect of the

instrument.

Dimmick vs. Dimmick, supra;

Hancock vs. Dodd, 36 S. W., 742;

Vaughan vs. Jones, 89 Va., 447.
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If the interest conveyed by the deed originally was a

quarter interest (which was a matter of fact for the

jurv) and by the alteration it was raised to a half, even

with the consent of \\'hittren or by his acquiescence, the

instrument would not be a valid conveyance. It would

require a new attestation and acknowledgment. The

original contract, assuming it had been made with all

the solemnities required by the statute conveyed only a

quarter interest. The conveyance of another quarter

interest could not be made by erasure of the amount

conveyed in the original deed, four years after its de-

livery, and the insertion of a one-half interest in its

place without any further execution of the deed.

The original deed was a completed contract, admit-

ting for the purposes of the argument that it was made

in conformitv to the statute. The making of a new

deed was necessary to convey the extra quarter interest,

and assuming that the parties treated the paper writing

as such new deed, the delivery in May, 1906. was not a

re-delivery of the deed of April 21, 1902, but the de-

livery of a new deed.

Stiles vs. Probst, supra;

Colt vs. Starkweather, supra.

Such being the case, the deed was not executed in

conformity to the statute, and was therefore void upon

the principle of the authorities cited under Point One

of this brief.

If the law is as the Court would seem to iiold by the
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character of these instructions, then there is no necessity

to conform to the requirements of the statutes at all,

other than to have a paper writing signed by the

grantor. If by simply erasing the amount conveyed,

after execution and acknowledgement, one can change

the amount of interest or the estate conveyed by a deed,

why cannot one simply give a conveyance to one piece

of land at one time, execute it in accordance with the

statute, and several years after, take the instrument, all

parties consenting, strike out the description of the land

conveyed, insert a totally different description of an-

other piece of land, and without further action, hand it

back to the grantee and the same be held to be a validly

executed deed of the later piece of land by virtue of

the prior attestation and acknowledgment of the other

piece of land? What difference is there in principle?

We submit the Court grossly erred in giving these in-

structions, for title to real property cannot be either di-

vested or vested in the manner claimed, but must be

according to the statutory forms of law provided.

IV.

The Court erred in giving to the jury that portion of

instruction No. 5 whereby the Court instructed the jury

as follows

:

"That a lease of a mining claim for a term of

years under the Alaskan Code was not a conveyance

of land or real property such as under the circum-
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stances of this case, raises the question of priority

of record between any deeds from Whittren and the

leases from him to Waskey and to Waskey and

Eadie." (Assignment of Error 19.)

And in giving the remaining portion of instruction

numbered five, as follows:

"Ff from all the evidence in this case you find

that the defendant Whittren had parted with his

entire title to the said claim by conveyances to de-

fendant Eadie and plaintiff Chambers, prior to the

letting or giving of the tw^o leases offered in evi-

dence, I instruct you that, under the law, the ques-

tion of innocent purchaser does not arise in this case,

and you need not consider the question of whetlier

the plaintiff Chambers recorded his deed or

whether the defendants Waskey and Eadie had no-

tice of the plaintiff's title at the date of the lease to

them jointly." (Assignment of Error 20.)

In the first place the said instruction was misleading,

in that it gave the jury the impression that a mining

lease was different from any other lease of an interest

or estate in real property, which was clearly error.

While it may be true there is some slight distinction

between mining leases and ordinary leases of real prop-

erty, in that the former convey a right to extract the

minerals and convert the same to the use of the lessee,

while in the latter the lessee has simply the use of the

premises for a determinate period (the mining lessee

having a right to take away the very substance of the
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soil), yet this serves only to make stronger the position

taken by defendants below that a lease to a mining

claim is an estate in the land itself.

"Leases of mines or of land for mining purposes

are governed by rules similar in most respects to

those governing leases of other real property."

Current Law, Vol. 2, p. 899, and cases cited.

"And the same principles that govern in the con-

struction of leases generally control as a rule in the

construction of mining leases."

20 Am. ,Gf Eng. Ency. Law, p. 778.

While the word lease has been defined in various

ways, all of the definitions unite upon the fact that the

same is a conveyance of an interest in land.

Going back to Blackstone, he defines it to be a "con-

veyance of lands or tenements for life, for years or at

will."

2 Blackstone's Comm., T,ij.

Devlin, in his well known work on Deeds, Vol. i-,

Sec. i;^, speaks of a lease as a "conveyance of lands and

tenements to a person for life or years or at will, in con-

sideration of a return of rent or other recompense."

The Supreme Court of Oregon says, "a lease is a con-

" tract for the possession and profit of land by the lessee
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" and recompense of rent or increase to the lessor, and

" is the ^rant of an estate in the land."

Christensen vs. Pacific Coast Borax Co., 38 Pac,

128;

Stinson vs. Hardy, 41 Pac, 1 16.

The Court of Chancery of New Jersey, in the case of

Spiclman vs. Klicst, 36 N. J. Eq. (1882), p. 199, 203,

in passing on the question of whether a lease was a con-

veyance within the meaning of the New Jersey statute,

reviews the early commentators on real property, and

in deciding that the same was within the registration

acts of that State, uses the following language:

"A lease for the life of the lessee has always been

regarded as a grant of a freehold estate. Such lease

would seem to be clearly within the plain letter of

the statute. Blackstone defines a lease to be a con-

veyance of lands or tenements made for life, for

years or at will. 2 Blackstone Com., 317. Cruise

says a lease is a contract for the possession and profits

of land and tenements or else it is a conveyance of

lands and tenements to a person for life, for years

or at will. Greenleaf Cruise, 372 Ch. V., Par. 54.

A lease doth properly signify a demise or letting of

lands common or any hereditaments to another for

lesser time than he that doth let them hath in it.

Shep. Touch. 266. And a demise in its more tech-

nical meaning, is said to be a conveyance of lands

for a term of years. Comyn. on L. & T. Tit. De-

viise. A lease is a contract in writing under seal,
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whereby a person having a legal estate in heredita-

ments, corporeal or incorporeal conveys a portion

of his interest to another. Arch. L. & T. 2. A lease

is the grant of the possession of lands to a person

for life, for years or at will. Watkins on Conv.,

425."

See also

Vol. 18, Am. i& Eng. Ency. Law, p. 597 (2nd

Ed.);

Jones on Landlord & Tenant, Sec. 39;

Taylor on Landlord & Tenant, p. 124;

Craig vs. Summers, 49 N. W., 743;

State etc. vs. Morrison et at., 52 Pac, 228;

Sliimer et al. vs. Inhabitants of Town etc., 33

Atl., 952;

New York R. R. Co. vs. Randall, 26 N. E., 122.

See Titusville Novelty Iron Works Appeal, 9 Mor-

ris on Mining, Rep. 17, where it was held that a lease-

hold interest could only be levied upon as real estate.

With these definitions in view we approach the pro-

visions of the Alaskan Code applicable on this point.

It is provided by Section 1046, Part IV of that code,

that

"No estate or interest in real property other than

a lease for a term not exceeding one year . . .

can be created, transferred or declared, otherwise

than by operation of law, or by a conveyance or

other instrument in writing subscribed by the party
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creating or transferring or declaring the same, or

by his lawful agent under written authority, and

executed with such formalities as are required by

law."

It is therefore clearly recognized by the Alaska Code

that a lease is a convcy^ince of an interest or estate in

real property, which if the term thereof exceed one

year, to be effectual must be executed in accordance

with all of the formalities required by law.

The only provisions of the Alaska Code applicable

to the execution of conveyances of real property or of

any estate or interest therein are to be found in Chap-

ter Eleven of Part V, entitled "Conveyances of Real

Property," and also so designated in the statute as passed

(Fed. Stats. Ann. Vol. i, p. 247). We must therefore

look to such chapter for enlightenment as to the re-

quirements controlling the execution of such convey-

ances.

Section 73 thereof provides that

'*A conveyance of lands or of any estate or in-

terest therein may be made by deed, signed and

sealed by the person from whom the estate or in-

terest is intended to pass, being of lawful age or by

his lawful agent, or attorney and acknowledged or

proved and recorded as directed in this chapter

without any other act or ceremony whatever."

While Section 82 of the same chapter provides that

"Deeds executed within the district of lands or
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any interest in lands tlierein, shall be executed in

the presence of two witnesses, who shall subscribe

their names to the same as such and the persons exe-

cuting such deeds may acknowledge the execution,

etc. ..."

Finally it is provided by Section 98 that

"Every conveyance of real property within the

district hereafter made which shall not be filed for

record as provided in this chaoter, shall be void as

against any subsequent innocent purchaser in good

faith and for a valuable consideration of the same

real property or any portion thereof, whose con-

veyance shall be first duly recorded."

Certainly if a lease conveys an interest or estate in

real property, and that would seem to be settled law,

and is expressly admitted by the Alaskan Code (Sec.

1046 supra) ^ it must be executed in accordance with

the provisions of Sections 73 and 82, and acknowledged

or proven in order to entitle it to be recorded in ac-

cordance with the provisions of the statute.

Being so executed and acknowledged or proven,

were the leases in controversy here, conveyances of real

property to an innocent purchaser within the rule of

Section 98?

We do not think there can be any doubt as to leases

being conveyances in the light of the Alaska Code itself

and of the foregoing citations, and while the statute

does not in terms provide for the recording of leases,
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the same coming within the term "conveyances," the

logical deduction is that it was intended by Congress

that they should be recorded. Any other conclusion

would be unreasonable, for it can hardly be said that

a man obtaining a lease for ten or twenty or fifty years

(there being no limitation in the Alaska Code as to

the term of a lease of real property) would not be re-

quired to record his lease, as one of the links in the chain

of title concerning the property demised, // he hoped to

protect himself against any subsequent purchasers of

the said property from his grantor.

"At the outset the recording system was of very

limited application, but by a process of gradual ex-

tension it has become continually broader in scope

until at the present time it is the well defined policy

in most jurisdictions that the title to all interests in

land shall be apparent on the records, so that they

may be easily and accurately traced, and practically

all instruments conveying or in any way affecting

the title to real estate are required, either specifically

or by implication to appear of record."

Afii. & En^. Ency. Lau\ Vol. 24, 78;

Commercial Bank vs. Pritchard, 126 Cal., 600;

Garber vs. Gianella, 98 Cal., 527;

Ames vs. Miller, 91 N. W., 242;

Jones vs. Marks, 47 Cal., 242

;

Spielman vs. Klicst, 36 N. J. Eq., 199.

"In some instances it has been held that leases of
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land were not within the scope of statutes not ex-

pressly including them. But the more general doc-

trine is that leases for a term exceeding that which

may be granted by parol, are within the mischief

sought to be remedied by the recording acts and are

'conveyances' within the meaning of such acts, al-

though not specifically designated therein."

Am. & Eng. Ency. Law, Vol. 44, p. 85;

Jones vs. Marks, 47 Cal., 242
;

Commercial Bank vs. Pritchard, 126 Cal., 600;

Garber vs. Gianella, 98 Cal., 527;

Flower vs. Pearce, 45 La. Ann., 853

;

Spielman vs. Kliest, 36 N. J. Eq., 199;

Johnson vs. Stagg, 2 Johns., 510;

Berry vs. Mutual Ins. Co., 2 Johns. Ch., 603.

The implication from the Alaskan statute is further

borne out by the provisions of Section jj of the Chap-

ter on Real Property Conveyances, where a conveyance

made by a tenant for life or for years is recognized.

Under this section we may have an instance of a mort-

gage of a leasehold interest. Can it be said that such

a mortgage would not be entitled to record, and if so

recorded, subject to the rule of innocent purchasers for

value?

It has been held in New York by Chancellor Kent

under a statute providing for the registry of mortgages

of "lands, hereditaments and tenements," that a lease-
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hold interest mortgage was within the spirit of such

statute.

Johnson vs. Stagg, 2 Johns., 510;

Berry vs. Mutual Ins. Co., 2 Johns. Ch., 603.

And in California under a provision of the Civil

Code (Sec. 2947) providing that any interest in real

property which was capable of being transferred could

be mortgaged, it has been held that a mortgage cover-

ing a leasehold interest was entitled to record.

McLeod vs. Barnum, 131 Cal., 605.

See also

Hagar vs. Braincrd, 44 Vermont, 292.

The only obvious deduction from such adjudications

is that the lease which is the basis of the title must also

be recorded.

As was said in the case of Spielman vs. Kliest, supra:

"The registry of a mortgage made by a person

having no title or record, is without legal effect as

notice, for the rule is firmly established that, in

order to make the registry of a mortgage notice to

persons subsequently acquiring an interest in the

mortgaged premises, it must appear by the record

of deeds, that at the time the mortgage was executed

the person executing it had title to the mortgaged

premises."
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The only question then remaining is, were the lessees

purchasers within the meaning of the statute?

Washburn in his well-known work on Real Prop-

erty, says:

"In one thing all writers agree, and that is in

considering that there are two modes only regarded

as classes of acquiring the title to land, namely,

descent and purchase, purchase including every

mode of acquisition known to the law, except that

by which an heir on the death of an ancestor be-

comes substituted in his place as owner by the act

of law."

3 Washburn on Real Property, 4.

" 'Purchase,' says Lord Coke, 'includes every

other method of coming to an estate but merely that

by an inheritance, wherein the title is vested in a

person, not by his own act or agreement, but by

simple operation of law.'
"

2 Co. Litt. cited in 2 Blackstone Com., 241

;

2 Bouvier's Law Dictionary, 1121.

Purchase denotes any means of acquiring an estate

out of the common course of inheritance.

2 Blackstone Com., 242.

Certainly it can not be contended that a lessee ac-

quires his estate in the leased premises by descent. It

must naturally follow that he acquires it by purchase.

The very same question involved herein was raised



70

in the case of Speilman vs. Kliest, supra, i. e., whether

a lessee was a purchaser within the provisions of a

statute which provided:

"Every deed or conveyance of or for anv lands,

tenements or hereditaments to any purchaser of the

same . . . shall be void and of no effect against

a subsequent judgment creditor or bona fide pur-

chaser for a valuable consideration not having

notice thereof, unless such deed or conveyance shall

be acknowledged or proved and recorded . . .

within fifteen days after the delivery of the same."

The opinion in that case is a very well considered

one on all the points involved on this question of the

rights of a lessee under the registration acts, and we

therefore quote fully from the same:

"Is a lessee a purchaser? There are but two

methods known to the law by which a person can

acquire a right to the possession of lands, viz., by

descent and purchase. Purchase is defined to be the

possession of lands and tenements which a man hath

by his own act or agreement, and not by descent from

any of his ancestors or kindred. 2 Black. Com., 241.

There are five different methods of acquiring pos-

session by purchase: i, Escheat; 2, Occupancy; 3,

Prescription; 4, Forfeiture; 5, Alienation; id. 244.

And among the instruments mentioned under the

head of alienation by which a right to the possession

of lands may be acquired, leases are enumerated.

Id. 310. And Cruise says, that every lessee is a pur-

chaser by his contract and covenants, i Grccnif.

Cruise, 403 ch. i, par. 80."
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The Court then goes on to say

:

"In the light of these definitions it would seem

that there should be no doubt that a lease for a term

of years is a conveyance of lands within the mean-

ing of the statute under consideration and as such

entitled to be recorded. But it may be said the

books say that a lease for years confers no estate in

the lands demised by it, for though the term granted

by it may exceed the duration of many lives, yet it

simply confers a term or a mere chattel interest.

This it can not be denied was the ancient view, and

it is likewise undeniable that the ancient doctrine

was founded on principles of law which have no ap-

plication to modern times or to society as it exists

under a republican form of government. I think it

is safe to say that in this commercial age which rev-

erences fact much more than it does fiction and pays

no special homage to any class of citizens, and be-

stows no extraordinary privileges on military men,

a grant which gives to the grantee a right to the pos-

session of lands for a term of three or five hundred

years, would be esteemed everywhere a great deal

more valuable, and entitled to much more considera-

tion, than the grant of a term to run during the suc-

cessive lives of any three mortals. And it would be

so in fact. A different estimate of the dignity or

the value of the two grants rests on fancy, not on

fact."

We think the authorities cited on reason dispose of

any objection to the recording of leases as conveyances

of real property under the provisions of Section 98.

While the fact may be that the deed from Chambers to
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Whittren as originally executed was actually tran-

scribed on the record prior in point of time to the

recording of the leases from Waskey and Eadie, said

deed was not of record when Eadie and Waskey made

and entered into the leases, and entered into the posses-

sion of the disputed premises thereunder; and even if

said deed had been of record when the leases were en-

tered into, such record being a mere nullity, could give

no constructive notice either to Waskey and Eadie or to

any subsequent innocent purchaser, from Whittren.

"A deed is not properly recorded until proven or

acknowledged according to the provisions of the

statute, and although actually transcribed on the

record is not recorded where there has been no

proper proof of its execution as required hy law."

Am. & Eng. Ency. LaiVfWoX. 24, pp. 141 -2;

13 Cyc. Law & Proc, p. 600;

Alabama Marble & S. Co. vs. Chattanooga M.

& S. Co., 27 S. W., 1004, 1009;

Keech vs. Enriquez, 10 So. Rep., 91
;

Alaska Exploration Co. vs. Northern M. &
Trading Co.. supra.

And resort must be had to the statute in order to de-

termine whether a deed is sufficient in form and

requisites to entitle it to be recorded.

13 Cyc. Law & Proc, p. 696;

Alabama Marble & S. Co. vs. Chattanooga M.
& S. Co., supra.



Therefore the leases in controversy between V/hittren

and Waskey and Eadie were legally recorded prior in

point of time to that of the deed from Whittren to

Chambers, and the Court grossly erred in instructing

the jury that they should not take that fact into consid-

eration.

And in this respect it was error for the Court to sus-

tain the objection of the plaintiff Chambers to the -ad-

mission of the testimony of the defendant Waskey to the

effect that he executed the leases (Exhibits G and H)

prior to his having any knowledge of any claim of title

on the part of Chambers; that he had expended money

in good faith on the claim under the leases and that

since the action was brought had defended two separate

actions brought against him by third parties claiming

adversely to the plaintiff Chambers, as fully set forth

in Assignments of Error 8, 9, 10 and 1 1.

It was attempted to show by the offer to introduce

such evidence good faith on the part of said Waskey in

entering into the leases. In order to avail himself of

the operation of the rule of innocent purchasers it was

necessary for him to show his ignorance of any prior

claim or right to the possession of the land leased to

him. How was it to be made to appear otherwise? The

deed from Chambers to Whittren could give no con-

structive notice. It was not even of record when the

leases were made and possession thereunder taken.

And he should have been allowed to show that he had

no actual notice of the prior claim. The testimony as
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to the expenditure of moneys was one of the elements

that went to show ignorance of any other claim to the

mine for it is reasonable to assume that if the defendant

VV^askey knew of a claim to the undivided one-half of

the ground, he would hardly have expended his money

for the development and defense of iJiat to which he

knew he had no right. Such testimony was therefore

both relevant and material and the defendant Waskey

entitled to have the same go to the jury.

V.

The Court erred in giving that portion of instruction

numbered six to the jury, as follows:

"You are instructed, gentlemen of the jury, that

where a lessee takes a lease from a lessor, who has

no title to the ground lease, the lessee acquires no

interest in the ground leased." (Assignment of

Error 21.)

While this may be true as an abstract propositon of

law, yet it was not based upon the evidence in the case,

was misleading and improper.

Hislop vs. Moldcnhauer, 31 Pac, 252;

State vs. Miller ct nl., 74 Pac, 6j;8;

Bailey vs. Davis, 23 Pac. 881.
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VI.

The Court erred in refusing to give to the jury the

following instructions requested by the defendants,

to wit:

"The plaintiff claims title to an undivided one-

half interest in the Bon Voyage mining claim under

an instrument bearing date the 21st day of April,

1902, and it is conceded by all the parties to this

action that this instrument has been altered in a

material part since the date of its execution and

acknowledgment and that this alteration is apparent

upon the face of the instrument, and the Court so

instructs you." (Assignment of Error 27).

"The Court instructs the jury that a party pro-

ducing a writing as genuine which has been altered,

or appears to have been altered after its execution,

or making in a part material to the question in dis-

pute, shall account for the appearance or alteration"

(Assignment of Error 28).

These instructions were each proper and pertinent

to the issues in the case; the evidence was clear that the

instrument in controversy had been altered in a material

part since the date of its execution, and the Court should

have so instructed. No similar or equivalent instruc-

tions were given by the Court. The instruction em-

bodied in Assignment of Error 28 was founded upon

law, and upon the law applicable to the theory of the

case as advanced by the defendants, and as no instruc-
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tion had been given upon this point, it was error for

the Court to refuse to give the same.

Schoelhamer vs. Rometsch, 38 Pac, 344, 26 Or.,

394-

A material alteration is one which changes tiic legal

effect of an instrument, and the alteration here comes

certainly under that category.

Says Greenleaf on Evidence:

"If on the production of the instrument it appears

to have been altered, it is incumbent on the party

offering it in evidence to explain this appearance.

Every alteration in the face of a written instrument

detracts from its credit, and renders it suspicious and

this suspicion the party claiming under it is ordi-

narily held bound to remove . . . If any

ground of suspicion is apparent upon the face of the

instrument the law presumes nothing, but leaves the

question of the time when it was done as well as that

of the person by whom, and the intent with which

the alteration was made, as matters of fact to be

ultimately found by the jury upon proofs to be ad-

duced by the party offering the instrument in evi-

dence. The cases on this point are not in perfect

harmony, but they are understood to fully support

the doctrine just stated. They all agree that where

any suspicion is raised as to the genuineness of an

altered instrument, whether it is apparent upon in-

spection or made so by extraneous evidence, the

party producing the instrument and claiming under



it, is bound to remove the suspicion by accounting

for the alteration."

Vol.1 (13 Ed.), Sec. 364.

This was an action to recover the possession of real

estate with damages for the withholding thereof. It

was necessary therefore for the plaintiff to have estab-

lished in himself a legal estate in the property and a

right to the possession (Alaska Code, Sec. 301, Part

IV) . In this he signally failed. That therefore and by

reason of the errors and rulings of the Court above set

forth, we ask that the judgment of the Court be re-

versed.

IRA D. ORTON,
ALBERT FINK,

F. E. FULLER,
O. D. COCHRAN,

Attorneys for Plaintiffs in Error.

CAMPBELL, METSON, DREW, OAT-
MAN & MACKENZIE, AND

E. H. RYAN,
Of Counsel.
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FOR THE NINTH CIRCUIT

ANDREW -lADIE,

J. POTTER WHITTREN. and F. H. WASKEY.
Plaintiffs in Error.

vs.

J. J. CHAMBERS.
Defendant in Error.

EEPLY BRIEF OF DEFENDANT IN ER-
ROR. STATEMENT OF FACTS.

The statement of the case as made by Appel-

lants seems to be fair except in two or three

instances where Counsel have inadvertently

stated the facts a little stronger than the evi-

dence warrants, i. e., on Page 2 of Appellants'

Brief, counsel state: "It was admitted that

the deed on its face showed to have been altered

in a material part, " while the fact is, the Court



admitted the deed upon the theory that the al-

teration was not so apparent as to demand ex-

planation (Tr. 88-91). The evidence subse-

quently admitted all agrees that there was an

alteration and fully explains the same, so that

if it was error to admit the deed in the first

instance, the error was cured by the testimony

(Tr. 101).

The second error in the statement appears

on Page 7, i. e.,
*

'On the same date it is admit-

ted a deed to the Bon Voyage was made by

Whittren attempting to convey a one-quarter

interest to Chambers." There is no such ad-

mission in the record, and Chambers always

maintained that the original deed was for a

three-quarters interest, and the evidence fully

sustains that position (Tr. 101). Also, on

Page 8 of Appellants' Brief, counsel make an

erroneous statement "That thereupon they

agreed to change the one-half to one-quarter,"

whereas it should have been "They agreed to

change the deed from three-quarters to one-

half."

The Defendant Waskey was permitted to

show every dollar expended Iw liim upon the

claim in opening up, developing and mining it,

and was credited with about $33,000.00 as ex-

penses (Tr. 291).



I.

LAW.

We will first take up some of the assign-

ments of error relied upon by Appellants,

which we do not think this Court will consider

because of their not having been properly as-

signed in the Court below, nor in the assign-

ment of errors to this Court. The only excep-

tions taken to the charge of the Court to the

jury are in this form: ''The Defendants ex-

cept to Instruction No. 2 given by the Court

to the jury, which said Instruction reads as

follows," then quoting the instruction without

pointing out any specific defect or error or

in any way calling the attention of the Court to

its objectionable features. (Tr. 574) The as-

signment of errors are in the same form. (Tr.

590) The main object in requiring exceptions

to be taken in the presence of the jury is to call

the Court's attention to the specific errors com-

plained of, so the Court may correct an error

before the jury retires.

We understand it to be a settled rule of this

Court to disregard errors assigned which do

not specify before the lower Court the error

complained of.

In support of the above contention, we cite

Rule 10 of the Rules of the Circuit Court of



Appeals, Ninth Circuit, Walton vs. The Wild

Goose Mining & Trading Co., 123 Fed. Page

209.

In the Encyclopedia Pleading and Practice,

Vol. II, Page 942, we find this language : ''Even

in the absence of express statutory require-

ment, the rule is that an error must be spe-

cifically assigned and that a mere general as-

signment will be insufficient to present any

question for review."

Francis J. Franz Falk Brewing Co. vs.

]\Iielenz, 5 Dakota Terr. 136.

We quote from the Court

:

"It is not only necessary to allege or as-

sert error on the part of the Court in do-

ing the act complained of, ])ut there must
])e some ground alleged as the basis of the

assignment that the act was erroneous,

and it must be specifically and definitely

declared or set forth in the assignment as

part of it, how, why, in what way, on what
ground, or for what reason, the error was
f'ommittod or exists, or is claimed to exist.

The very meaning of the word assign is

to make out, to allot, to apportion, to make
over, and tliere can l)e no assignment im-
less it declares and designates what is

marked, or allotted, or apportioned, or
made over. Tlie assignment of error ac-

tually means the marking or pointing
out of error. Mere allegations of error in

certain pleadings and writings constitut-

ing a part of the record is indefinite and
insufficient."



Encyclopedia of Pleading and Practice,

Vol. li, p. 944:

We contend that the alleged assignment of

errors and exceptions to the charges by the

Court to the jury are no stronger than the

following assignment, all of which were held

insufficient

:

''The Court erred in rendering judg-
ment for Defendant."

Bryant vs. Galbraith, 43 S. W. 833.

"That the judgment ought to have been
rendered for Plaintiif . '

'

Wheeler vs. Walker, 1st N. W. 1035.

"That the Court erred in rendering
judgment against the Defendant and in

not rendering judgment in his favor."

United States vs. Ferguson, 78 Fed. 103.

Louisiana vs. Board, 87 Fed. 594.

Heart vs. Bowden, 86 Fed. 878, 58.

"Errors assigned in disregard of the

rules of the Court will not be reviewed."

Encyclopedia of Pleading and Practice,

Vol. li, p. 941.

We quote from United States vs. Ferguson,

Fed. Rep. 78, p. 105

:



"The seventh assignment alleges as er-

ror that the Court erred in rendering a
judgment against the Defendants, and
the eight, that the Court erred in not ren-

dering a judgment in favor of the Defend-
ants. These assignments do not comply
with the rules, as they fail to point out any
particular error asserted and intended to

be reached. Whether they mean that a
wrong result was reached because the facts

were erroneously decided, or because the

Court erred in applying the law to the

facts, can only be conjectured.'*

Great Creek Co. vs. Farmers Loan &
Trust Co., 12 C. C. A. 350, 63d Fed. Rep.
891;

Oswego T. P. vs. Travelers Insurance
Co., 17 C. C. A. 77, 70th Fed. 225;

Doe vs. Mining Co., 17 C. C. A. 190, 70th
Fed. 455.

As was said by the Circuit Court of Appeals

for the Seventh Circuit in the first of these

cases, "an assignment of error cannot be good

if it is necessary to look beyond its tenns to the

brief for a specific statement of the question to

be presented," the Court at its option may
notice plain error not assigned.

Careful examination of the Brief which has

been submitted for the Plaintiffs in Error fails

to disclose any such error.

We quote from the opinion in the case of

Clements vs. Hearne, 45 Texas 415

:



''To require the Appellee or the Court
to hunt through the record for every con-

ceivable error which the Court below may
have comimtted when none has been point-

ed out by the party complaining of the

judgment, would be obviously unreason-
able and oppressive on the party recover-

ing judgment and most burdensome on the

Court."

The objection that the Court erred in refus-

ing instructions requested b}^ Plaintiffs in Er-

ror (Assignments of Error, numbered 27 and

28) is answered by reference to Instruction

No. 7 given by the court (Tr. of Record, 569)

and by the further fact that the instructions as

requested assume facts to have been conceded

which were controverted facts.

II.

Counsel for Appellants contend that a deed

is void even as between the parties, unless, in

addition to its being signed, and sealed, it is

attested by two witnesses, and proved or ac-

knowledged and recorded, while we maintain

that under Section 73, Part 5, Chapter 11, Car-

ter's Code, a perfectly valid deed may be made,

as between the parties, by being in writing,

signed and sealed by the person from whom the

estate or interest is intended to pass, being of

lawful age, and that there are two methods

provided by which a deed may be prepared for
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record. First, by acknowledgment, as pro-

vided in Section 82, which reads as follows

:

'* Deeds executed within the district of
lands or any interests in lands therein

shall be executed in the presence of two
witnesses, wlio shall subscribe their names
to the same as such, and the person execut-

ing such deed may acknowledge the execu-
tion thereof before any Judge, Clerk of
the District Court, Notary Public, or
Commissioner within the district, and the
officer taking such acknowledgment shall

endorse thereon a certificate of the ac-

knowledgment thereof, and the true date
of making same under his seal.

'

'

And Section 88, Chapter II, which reads as

follows

:

"No acknowledg-ment of any convey-
ance having been executed shall be taken
by any officer unless he shall know or have
satisfactory evidence that the person mak-
ing such acknowledgment is the individ-
ual described in and who executed such
conveyance."

Also, Section 94, of Chapter II, which reads

as follows:

"Every conveyance ackno irledged or
approved or eertified in the manner here-
inbefore prescribed, by any of the officers

l)efore named, may be read in evidence
without furtlier proof thereof, and sliall

be entitled to be recorded in the precinct
in which the land lies."
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Second, by being attested by two subscrib-

ing witnesses and the execution proven by a

witness, as provided in Section 89, Chapter II,

Carter's Code, which is as follows:

'* Proof of the execution of any convey-

ance may be made before any officer au-

thorized to take acknowledgments of

deeds, and shall be made by a subscribing

witness thereto, who shall state his own
place of residence and that he knows the

person described in and who executed such

conveyance, and such proof shall not be

taken unless the officer is personally ac-

quainted with such subscribing witness or

has satisfactory evidence that he is the

same person who was a subscribing wit-

ness to such instrument."

We contend that under those Sections the at-

testing witnesses and acknowledgment are no

part of the deed, but are the means by which

it is prepared for record, so that it may consti-

tute constructive notice. The construction at-

tempted to be placed on Section 82 of the Code

by Plaintiffs in Error entirely destroys the

effect of Section 73, whereas the construction

placed upon Chapter II by the trial court gives

effect to all the sections of said chapter, and

we deem that to be one of the cardinal princi-

ples of the construction of statutes, that all

provisions of the statute be given effect if pos-

sible.
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The Oregon Code, from which our Code is

copied, has been construed by Judge Deedy, in

the case of Goodnough vs. Warren, reported

in the 5th Sawyer Report at Page 494, from

phich we quote as follow^s

:

'

' Does the statute of Oregon change the

common-law rule? The statute declares

conveyances of land or any estate or in-

terest therein may be made by deed signed

and sealed, and although in the same sec-

tion and sentence it is further provided
that such deed may be acknowledged or

proved and recorded as therein described,

yet it is not declared and evidently was not

intended to make either such acknowledg-
ment, proof or record any part of the ex-

ecution of such instrument. These acts are

all subsequent to the execution of the deed
and are the appointed means by which
constructive notice of its execution and
contents may be given to all the world, but
Section 10 of the act aforesaid does de-

clare that 'deeds executed witliin this

State of lands or any interests of lands
therein shall be executed in the presence
of two witnesses, w^ho shall subscri])e their

names to the same as such, ' and while this

provision may not make such attestation

an essential part of the execution of the

deed, yet it is probable that where the ex-

ecution is contested it cannot l)e shown if

not so attested. It is not a part of the ex-

ecution, 'l)ut tlie moans by which it must be
proven if necessary, and it may be also,

that an acknowledgment before a proper
officer of the execution of a deed has the

same effect as jDroof of the same by the at-
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testing witness to authorize the deed to

be admitted to record that it should have
the same effect as an attestation generally.

A formal acknowledgment before a prop-
er officer by a grantor in a deed that he
executed it is as safe and satisfactory evi-

dence of the fact as the testimony of any
subscribing witness. '

'

Under statutes like ours, the authorities

generally hold that an acknoAvledgment is a

substitute for attesting witnesses. In support

of this we cite Sharp vs. Orme, 61 Ala. 261,

and we quote from that case as follows

:

"The acknowledgment and certificate

in this case is merely a substitute for an
attestation by a witness, the parties

to the deed, being able to write
and having signed it. If it had
been attested no more than the sig-

natui-e of the witness would have been
necessary, no affirmation by him of his

knowledge of the parties or of their iden-

tity or of their acknowledgment that, with
knowledge of its contents, they voluntar-
ily executed it, would be required. * * *

the material fact is, that the grantors ac-

knowledge the execution of the convey-
ance, with knowledge of its contents, and
when even this can be fairly and reason-
ably spelled out from the certificate, the
requisitions of the statute are satisfied."

To the same effect is the case of Belk vs.,

Meagher, First Mor. Hep. 522. This is a case

from Montana which went to the Supreme
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Court of the United States and was affirmed by

that court.

To the same effect are the following cases

:

Blair vs. Campbell, 45 S. W. Rep. 93
(Ky.).

We quote from the last case cited as follows

:

"This deed is signed by Man with his

mark not attested by any witness and was
duly acknowledged July 8, 1859, before

the County Clerk of Grant County, and
was duly recorded in Pendleton County in

November, 1856. We are referred to no
statutes requiring signatures by mark to

be attested b}^ witnesses, and we are of

the opinion that this is not obligatory to

the validity of an instrument, yet it ought
as a matter of pulilic safety in business
transactions to be done. However, in this

case the certificate of acknowlegment of
the County Clerk of Grant County, to

which full faith and credit must be given,

shows that the deed was produced by Man
in the office and was acknowledged by him
to be his act and deed, if there was a re-

quirement of an attestation to the signa-

ture of Man, we think this certificate of

the clerk would be sufficient in that re-

spect."

To the same effect is the case of Menley vs.

Ziegler, 23 Tex. 88. In Littleton vs. the Na-

tional Life Insurance Company, 104 Fed. 584,

the Court holds that the purposes of an ac-

knowledgment are two-fold: First, to entitle
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a deed to record ; second, to admit it in evidence

without further proof. To the same effect are

the cases of

Harback vs. Tyrell, 37 L. R. A. 434;

Person vs. Davis, (Neb.) 59, N. W. 885;

Brewster on Real Estate Conveyance,

Sec. 258 and 259 and Note.

Our statute only requires a deed to be ac-

knowledged or proved in order to entitle it to

record, and when so acknowledged or proved

and recorded, it is notice to the world and a

subsequent purchaser without notice is not

protected by our statute unless his conveyance

or deed is recorded before the prior deed is

placed of record.

Flashner vs. Sumpter, 12 Or. 167.

Counsel for Appellant cite in support of

their position the following cases:

Meigham vs. Strong, 6 Minn. Ill;

Summers vs. White, 71 Fed. 106, and

Grace vs. Reeder, 21 Mich. 24.

Had counsel gone a little deeper into the de-

cisions of the states named, they would have

found that all the decisions cited by them have

been overruled completely or modified mate-



14

rially by later decisions of the same courts.

We call attention to the following decisions

from the states mentioned

:

Fulton vs. Priddv, 123 Mich. 298 (82

N. W. 65) ;

Cai^penter vs. Carpenter, (Mich) 85 N.
W. 576;

Conlin vs. Grace, (Minn.) 30 N. W. 880;

Linton vs. National Life Insurance

Company, (Neb.) 104 Fed. Re]3. 584.

The Ohio statute which is construed by the

Supreme Court of the United States in Clark

vs. Graham (cited by counsel for Appellants)

is different from our Section 73 of the Alaska

Code. It makes Avitnessing a part of the deed,

the same as the North Carolina statute makes

registration essential to pass the legal title.

Ill

ALTERATIONS.

**When alterations are made in a deed
by consent the deed takes effect from the

subsequent delivery and no new acknowl-
edgnu'ut is necessary."

Citing Webb vs. Mullens, 78 Ala. 111.

From Sec. 1354, Vol. 2, Jones on Real Prop-

erty and Convej'ances, we quote the following

language

:



BEF. PAGE 29—AidUonties Inserted.
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"The deed takes effect when it is deliv-

ered. There is no rule of law prescribing

to the grantor in the order in which
the several acts necessary to com-
plete it shall be performed. He may
sign and seal a blank and fill it

np afterwards, or he may fill the

blank first then sign and seal, and if a deed
once completed and delivered is surren-

dered for the purpose he may as well alter

it over for the purpose of making a new
deed as to use a new blank, and if, when a
new deed is thus made by altering an old

one, it is again delivered with intent that

it shall take effect and become operative as

an instrument of conveyance, the law will

give it such effect.
'

'

Bassett vs. Bassett, 55 Me. 127.
'

'When the effect of the alteration is to

limit or restrict the estate or property con-

veyed, and are made by the grantor, they
take effect from the subsequent delivery of
the deed, and a second acknowledgment is

not necessary."

1357 Jones on Real Property, Sharp vs.

Orme, 61 Ala. 263.

"The title to the estate which was vested
in the grantee by a genuine and valid con-
veyance remains in him, though he destroy
or make void the deed itself by a forgery
or by a voluntary cancelment of the con-
veyance which created title. When a per-
son has become the legal owner of real

estate he cannot transfer it or part with
his title except in some of the forms pre-
scribed by law. The grantee may destroy
his deed but not his estate. He may de-
prive himself of his remedies upon the
covenants, but not of his right to hold the
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property. This distinction lias existed

from the earliest time."

1347 Jones on Real Property and Con-
veyancing.

To the same effect is the case of Wood vs.

Hilderbrand, 46 Mo., 2 Am. Rep. 513.

Greenleaf on Evidence, Section 568.

Felton vs. Riddv, (123 Mich.) 82 N. W.
65.

Bacon vs. Hooker, (117 Mass.) 83 Am.
Stat. Rep. 279.

In the last case we find the following lan-

guage :

"In modern times at least it is consid-

ered that so far as a deed passes an estate

and is not merely executory its executed
effect is not disturbed by a subsequent al-

teration." .

All modern authority is to the effect that a

deed or other instrument under seal may be al-

tered by consent of the party to be bound there-

by. In support of this we cite the following

authorities

:

Devlin on Deeds, Vol. I, Sec. 460 and
Note;

Speake vs. U. S., 9 Cranch, 28;
Kingvs. Bush, 36 111. 142;
Humphreys vs. Guillow, 13 N. H. 385;
Collins vs. McBeace, 13 Ind. 448;
Kennedv vs. Lancaster Countv Bank, 18

P. A. St. '347;

Kilkelly vs. Martin, 34 Wis. 531

;
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Stiles vs. Probst, 69 111. 382

;

Smith vs. Weed, Second Barb. 54;

Berry vs. Haines, 4 Wheat. 17

;

Martin vs. Buffalo, 27 S. E. Rep. 995

;

Coburn vs. Webb, 56 Ind. 96

;

Swift vs. Barber, 28 Mich. 503

;

Toomer vs. Rutland, 57 Ala. 379

;

North vs. Hennebery, 44 Wis. 306 ; also,

Second Cyc, Page 156, in cases cited;

Woodbury vs. Alleghany and K. R. Co.,

72 Fed. 375

;

Greenleaf on Evidence, Vol. I, Sec.

568A.

After title once passes the grantee cannot

be divested of his title by any alteration or even

the destruction of his title deed.

Blewett vs. Fron St. R. R. Co., 49 Fed.

126;

Sec. 1259, Jones on Real Estate Convey-

ances.

This seems to us too well settled to require

any further citation of authority.

The law presumes that an alteration appear-

ing upon the face of a deed or other instrument

was made prior to the execution of the deed

and the burden of overcoming this presump-

tion is on the party atacking the instrument on

account of the alteration.

Jones on Real Property Conveyancing,

Sees. 1359, 1360, Note 4;

Little vs. Herndon, 10 Wall. 26 (Book

19, p. 887) ;
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Hagan vs. Merchants & Bankers Insur-
ance Co., 25 Am. 8t. Rep. 493;

Franklin vs. Baker, 29 Ain. St. Rep.
547;

AVilson vs. Hayes, 4 L. R. A. 196;
Van Hood vs. Simmons, 78 Am. Dec.

573;
North River Meadow Co. vs. Shews-

berry, 53 Am. Dec. 258.

Counsel for Appellants assume in their

Brief, pp. 46-49, that certified copies of the

record were admitted in evidence. The fact is

the original deed and record were admitted

(Tr. of Record, 88-95). We make no conten-

tion that a deed not acknowledged or proven

as required is entitled to record, and if record-

ed a certified copy would not be proper

evidence, but we contend this deed was ac-

knowledged and entitled to record, but as an

extra precaution we produce the originals, so

the case of the Alaska Exploration Co. vs. The

Northern Mining and Trading Co., and other

cases cited by Appellants in their Brief, on pp.

46-49, are not in point in this case. Again,

Appellants contend (pp. 50-51) that Defend-

ant in Error Chambers and Plaintiff in Error

AVhittren were tenants in common and the

Court erred in excluding testimony on that

theory. Tliere is no basis for such a conten-

tion. The testimony shows Whittren had

parted with all his interest in the property long
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prior to the suit and prior to the lease to Was-

key and Eadie. Plaintiffs in Error do not

plead a lease from Chambers or an estoppel,

but denied his title in toto. The evidence could

not be admissable under the issues as made up

by the pleadings.

IV.

BONA FIDE PURCHASER.

There are several reasons why the defend-

ants Waskey and Eadie cannot successfully

claim the position of bona fide purchasers

:

First. Their leases were not recorded until

after the deed to the plaintiff had been record-

ed for at least a month, and the deed to Cham-

bers being prior in point of date, also in point

of record brings it clearly within the decision

of the Supreme Court of Oregon in the case of

Flashner vs. Sumpter, 12 Ore. 167. Jones, Vol.

II, 1386.

Second. They are not purchasers at all.

Third. They are not purchasers of the same

real property; the Court will observe that Sec-

tion 98, page 373, Alaska Code, uses the lan-

guage "every conveyance of real property

shall be void against any subsequent purchaser

of the same real property/^ They are not pur-

chasers within the meaning of the statutes in

regard to the bona fide purchasers, for the rea-
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son that they have paid no vahie or considera-

tion for the property prior to notice, and for

the further reason that a lease is not real prop-

erty, and defendants cannot therefore be with-

in the meaning of the statute or within its pro-

tection. Section 181, page 388, Carter's Code,

as follows

:

"The word 'issue' as used in this chap-
ter includes all the lawful lineal descend-
ants of the ancestor, and the term 'real

property' includes all lands, tenements
and hereditaments and rights thereto and
all interests therein, whether in fee simple
or for the life of another. The term 'per-

sonal property' includes all goods and
chattels, monej^s, credits and effects of
whatever nature not included in the term
'real property' "

Defines real and personal property; the Su-

preme Court of Oregon has construed this sec-

tion in the case of Edwards vs. Parker, 7 Ore.

149, where it uses the following language

:

"We shall now consider the point made
in the argument that the lease named in
the complaint, ])eing in writing and un-
der seal, conveyed an interest in the land
such as is described in title I of chapter VI
of the Code and tliat the lease is a convey-
ance of an interest in the land to which
there could be no implied covenants, as
provided in section 6 of said title. (Stat.

516.)
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''At common law a lease of land for a

term of years was a chattel interest, and
did not descend to the heir, but went to

the administrator, and such is the case

still, unless this rule has been changed by
our statute.

''The statute provides for the convey-

ance of land by deed, and we think em-
braces only such conveyances as purport
to convey a freehold estate such as may
descend to the heirs, or is for the life of

the grantee, and does not include leases,

which are classed by the statute as per-

sonal propert)^ (Stat., p. 550, sec. 14.) In
this section of the statute the terms 'real

estate' and 'personal property' are clear-

ly defined in these words: 'The term
"real property" includes all lands, tene-

ments, and hereditaments, and rights

thereto, and all interests therein, whether
in fee simple or for the life of another.

The term "personal property" includes

all goods, chattels, moneys, credits, and
effects of whatever nature not included in

the term "real property" ' It will be
seen by these definitions that the word
'real property' is more comprehensive
than the word 'land,' and the definition

here given of real property is certainly

more comprehensive than the word 'land'

as used in title I of chapter VI of the Code,
on which respondents rely, and yet it ex-

cludes leases. We think it is very evident
from these statutes regulating the convey-
ance and descent of real property that
leases are not embraced in the words ' con-
veyance of land, ' as used in title I of chap-
ter VI, and that the provision in section 6
of said title, that 'no covenant shall be im-



22

plied in an conveyance of real estate, ' does
not apply to leases.

''As to leases, we think there is an
implied covenant that the lessor will pro-

tect the lessee in the quiet enjo}^nent of

the premises for the term of the lease.

(Rawle on Covenants, 215, 476, 477.)

"If the tenant is evicted by a person
having a paramount title, he can have an
action against his landlord for damages."

The Supreme Court of California has also

passed u^oon the same section of the Code of

California in the case of Jeifers vs. Easton,

Eldridge & Co., 113 Cal., p. 345, 45 Pac. 680.

And we quote from that decision as follows

:

"Neither do the rules which govern con-

veyances of real property apply to assign-

ments of estates for years. A term for

years is only personal property—a chattel

real.

"An estate for life, even if it be per
autre vie, is a freehold; Init an estate for

a thousand A^ars is only a chattel, and
reckoned part of the personal estate." 2

Bl. Comm., p. 143. See, also, pages 385-

387. 'All leases for j^ars are held by law
to be of less value, perhaps it would be
more proper to say of less dignity, than
estates for life ; estates for life being free-

holds, and for years but chattels, and re-

garded as part of the personal estate, and
cast upon the executor.' 1 Wood, Landl.
& Ten., p. 143 ; see, also, page 149, 73. Un-
der the common law leasehold estates of
the wife went to the husband as personal
propert}'. Id. p. 223. In the Revised
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Statutes of New York there was a pro-

vision that 'no covenant shall be implied
in any conveyance of real estate, whether
such conveyance contain special provis-

ions or not.' (1 Rev. St., p. 738, 140) ; and
the Court of Appeals of that State held
that the language did not include a term
for years, because it is not real estate, and
that in a grant of such term there is an
implied covenant of quiet enjoyment, not
only against the grantor, but against oth-

ers claiming by lawful title. Mayor, etc.,

vs. Mable, 13 N. Y. 151. The Court there

says: 'Terms for years fall within the

definition of personal property. They go
to the executors like other chattels, and al-

though they are denominated chattels

real, to distinguish them from mere mov-
ables, they are not, tvhen speaking tvith

legal accuracy, considered real estate.'

The common law upon the subect has not
been changed by our statutes. The pro-
visions of section 1113 of the Civil Code
that only certain enumerated covenants
shall be implied in transfers of property
is expressly limited to a conveyance by
which ' an estate of inheritance or fee sim-
ple is to be passed

'
; and by section 765 the

common law distinction between freehold
estates and estates for years is followed,

and it is declared that 'estates for years
are chattels real. ' The same distinction is

to be found in section 14, and in sections

657-663 of the same Code. There is a
marked difference between tilings real,

and an interest or estate in things real.

'The nature of the thing itself, therefore,

does not determine the character of any
particular estate that may exist in it,
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-svlietlier jxTsoiuil or real, but the extent

and duration of the estate.' 2 Cooley, Bl.

p. 15, note 1."

The case of Hutchinson vs. Branihall (N.

J. Eq.), 7 Atl. Rep. 873, holds that a lease for

years is not real estate and does not come with-

in the recording acts; in Gear on Landlord

and Tenant, section 2, we find this language:

"A temi for years goes as personal as-

sets to the executor or an administrator

of a lessee and does not descend as realty

nor will it pass under a general devise of

real estate. A lease for years is not a con-

veyance or is the estate of the lessee sub-

ject to the lien of a judgment, but could

be seized and sold as a chattel."

In support of the foregoing statement the

author cites numerous cases from the follow-

ing States: Illinois, Indiana, Maryland, Mis-

sissippi, Ohio, New York, Oregon, Missouri,

Pennsylvania, New Jersey, North Carolina,

Iowa, Michigan and Massachusetts.

The following authorities also hold that a

lease for years is not a conveyance, but is per-

sonal property

:

Field vs. Howell, 6 Go. 423;
Chapman vs. Grey, 15 ]\Iass. 439;
Hazard vs. Loomis, 2 Din. Ohio.

Page 59, section 51, Taylor, Landlord and

Tenant, we find the following language:
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"We have already noticed the material

difference between leases for years and
leases for life or lives, in that the latter

confer a freehold, while the former, with-

out respect to their periods of duration,

amount to no more than a mere chattel

interest."

To the same effect we refer to the same

author, section 68 ; also, section 146.

Shiplev vs. Smith (162 Ind. 526), 70

N. E. 803.

In 4 Kent's Commentaries, pages 91, 96 and

97, Ave find the following language

:

''An outstanding term can have no op-
eration when coming in collision with a
registered deed."

In the same volume, at page 559, the author

says

:

''None but a freeholder was considered
to possess land, the possesion of the term-
or (the tenant) was the possesion of the

freeholder.
'

'

We also cite Vol. IV, Kent, p. 517.

In Vattier v. Hinde, 32 U. S. Rep. p. 270 (7

Peters) we find the following language

:

"Whether he knew that a conveyance
had been made to Thomas Doyle, Jr., or
not is immaterial. He could acquire noth-
ing. The principal caveat emptor- is com-
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pletely applicable. The rules respecting a
purchaser without notice, are framed for
the protection of him who pur(diases a
legal estate and pays the purchase money,
without knowledge of an outstanding equi-
ty. * * * they apply fully only to the
purchaser of the legal estate. Even the
purchaser of an equity is bound to take
notice of any prior equity.

'

'

Rapalje and Lawrence's Law Dictionary de-

fines real property, as used in our code, as an

estate which descends to the heirs.

''A lease for 99 years renewable forever
is personalty subject to the rules relative

thereto.
'

'

16 Atl. Rep. 112.

23 Atl. Rep. 736.

The Supreme Court of California has held

that a tenant for years is not a purchaser. That

the legal estate remains in the lessor and the

lessee has only a contingent right to enjoy the

premises.

McDermott vs. Burke, 16 Cal. 580.

Unless the defendants are protected by the

provisions of our statute they can have no

priorty over an unrecorded deed, the record-

ing system is strictly a creature of statutory

law.

20 Am. and Eng. Encyl. of Law, pages 553-4.
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The Appellants Waskey and Eadie cannot

be bona fide purchasers not having paid any

consideration. The only consideration which

they had agreed to pay was a certain royalty

on the gold extracted from the claim. This

they had not paid and they have been reim-

bursed for all the moneys expended in devel-

oping and mining the claim, so they have no

equities upon their side. To constitute one a

bona fide purchaser of land he must actually

have paid the purchase money before he re-

ceives notice of a claim against the land. It

is not enough to show that the consideration

was secured by a mortgage or otherwise, citing

Wood vs. Rayburn (Ore.) 22 Pac. 521, Thor-

son vs. Perkins (Minn.) 40 N". W. 557, Walker

vs. Cameron (la.) 43 N. W. 199; Birdsall vs.

Cropsey (Neb.) 45 N. W. 921.

"Purchaser must have paid the pur-
chase price."

White vs. McGorrey, 47 Fed. 420; Shel-

ter vs. Southern Oregon Improvement
Co., 24 Pac. 25.

We feel that the Court committed no rever-

sible error in the trial of this case, and ask that

the judgment be affirmed.

Respectfully submitted,

C. D. MURANE,
WILLIAM A. GILLMORE and
ALBERT H. ELLIOT,
Attorneys for Defendant in Error.





Quoting from section 251 of Brewster on

Conveyances

:

^'WITNESSES UNDER STATUTES
IN THE UNITED STATES.

''Not being necessary at common law,

attesting or subscribing witnesses are re-

quired to a conveyance in the United
States only when some Statute so pro-

vides.

"In about one-half of the States they

are not required for any purpose to deeds,

but in most of such States they may make
proof before some officer, who certifies to

this proof in a certificate on the deed simi-

lar to the certificate of acknowledgment
and for the same purpose.

"In about an equal number of States'

Statutes require them for some purposes
and under some circumstances, and in

these States in which they are required

they are not always required for the same
purpose.
"For example: It is necessary to the

validity of the deed as a legal conveyance,

that there be subscribing witnesses, two
witnesses being essential in Ohio and Con-
necticut.

"But, generally speaking, in those

States where Statutes provide that con-

veyances shall be attested by witnesses, the

requirement is not essential to the validity

of the deed as between the parties, but,

like the requirement as to acknowledg-
ment, is a fonnality necessary under the

Statute to entitle the deed to be recorded.

The title to tlie land passing from the

grantor to the grantee on the signing of

the deed (and sealing it when necessary),

and its deliverv.
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"For example, although the Statute of
Michigan i)ruvides that 'deeds executed
within the State * * * shall be exe-

cuted in the presence of two witnesses,

who shall subscribe their names to the
same as such * * * .

' A deed with but
one witness or with no witnesses is valid

as a conveyance of the legal title though it

may not be recorded, and a Statute in the
same terms is construed in tlie same way
in Wisconsin, and similar Statute in the

same way in other States."

Citing

:

Carpenter vs. Carpenter (Mich), 85 N
W. 576;
Morton vs. Leland (Mich), 6 N. W. 378
Harris vs. Edwards (Wis.), 69 N. W

69;
Conlon vs. Grace (Minn.), 30 N. W

880;
Pearson vs. Davis (Neb.), 59 N, W

885;
Kingslev vs. Holbrook (N. H.), 86 Am

Dec. 183;'

Strough vs. Wilder (N. Y.), 23 N. E
1057;
Lane vs. Canales (Tex.), 25 S. W. 29
Jolmson vs. Jones (Ga.), 13 S. E. 261
Leinemkiegel vs. Keahl (AVis), 40 N

W. 683

;

Ca])le vs. Cable (P. A. Sup. Ct.), 23 A
T. 233*

AVoo'd vs. Owiii-s, 1 CviuM-K U. S. 239
Taylor vs. Halter (.Mont), 3 Mor. 341;
Dundean vs. Cham])ers, 23 111. 369;
Fitzhugh vs. Croghaii (Kv), 19 Am.

Dec. 139;

6 N. W. 387;
30 N. W. H80;

42 N. W. 870;
4 L. P. A. 333.
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FOR THE NINTH CIRCUIT.

ANDREW EADIE, F. POTTER
WHITTREN, AND F. H. WASKEY,

Plaintiffs in Error,

vs. >No. 1595.

J. J. CHAMBERS,
Defendant in Error.

ORAL ARGUMENT OF MR. W. H. METSON.

Mr. Metson: May it please the Court—this is a

controversy arising primarily between the contesting

owners of the "Bon Voyage" mining claim, and sec-

ondarily, between one of those owners and the lessees

of the other. The questions in ^' .d concern the

transfers of real property by deed J declarations of

those who thought themselves owne a if they were

not. Dr. Chambers sues Mr. Whittren, alleging that

he (Chambers) is the owner of a half interest in this

property.

Waskey and Eadie as lessees of Whittren are also

made defendants.



The history of this mining claim is something like

this. The records show that Whittren was the loca-

tor of the "Bon Voyage" on January i, 1902. They

also show that in 1904, Whittren conveyed a half in-

terest in the location to a man by the name of Eadie.

The next record is a conveyance by Whittren to Cham-

bers, made in 1902, but not recorded until the 20th

day of July, 1906, conveying a half interest to Cham-

bers. Following that is the record of leases from

Whittren to Waskey, and from Whittren and Eadie

to Waskey and Eadie, dated respectively the loth and

20th days of June, but not recorded until August of

the same year (1906), wherein this deed from Whit-

tren to Chambers was recorded. The record there-

fore runs first Whittren, then Eadie, next Chambers;

and thereafter the leases from Whittren to Waskey and

to Waskey and Eadie on the other hand, Eadie being

both an owner and a lessee.

The action was in ejectment. Whittren, in his

amended answer to the amended complaint (Tr., 61),

alleged that after the deed signed by him had been

made, he and Dr. Chambers came together and the

latter made a declaration to the effect that he and

Whittren were mutually interested in the "Bon Voy-

age" claim, each owning a one-fourth interest, and that

he would give a deed to Whittren whenever requested

so to do. That is pleaded among other things in said

answer, and there is no reply thereto putting in issue

this particular plea of estoppel on demand for the



quarter interest (Tr., 69). Judgment went, under the

instructions of the Court, in favor of Dr. Chambers

against all of the defendants for the half interest in

the property, and damages for the detention thereof,

in an amount of money equal to the extraction of the

gold therefrom, less the cost of mining. Therefore,

it being a valuable claim, we are here.

A question arose at the trial relative to the admis-

sion in evidence of this deed made by Whittren to Dr.

Chambers, Dr. Chambers contending that it was a

valid conveyance and Whittren asserting that it was

invalid under the statute; therefore void.

Under the Alaska law, a deed is required to be wit-

nessed by two witnesses, if made in the district; if

made elsewhere it must be executed in accordance with

the law of the place where it is made. This particu-

lar deed is alleged to have been made in Alaska.

When presented for record, and thereafter introduced

at the trial, it had but one witness thereto, and the ob-

jection was that it was an invalid document and not

competent evidence. Furthermore, the deed on its face

bore evidences of alteration. It had been changed so

far as the interest conveyed, as asserted on the one side

from three-quarters to one-half, and as claimed on the

other side, from one-quarter to one-half. As ofifered

in evidence, it read a half interest. It bore the evi-

dence of mutilation by acids, appearing upon the face

of the document. The question of the alteration of

the instrument was threshed out before the jury, and
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the defendant Whittren's claims with reference to that

(so far as we will present them here) are that the in-

structions which were requested with reference to an

altered instrument were such that the Court should

have given them. That, therefore, the Court at the

trial committed errors with respect not alone to the

admission of this deed not executed in accordance with

the statute, but in its instructions to the jury. Inasmuch

as these questions have been argued pretty fully in the

brief, I will not do more than advert to them here.

It seems that a fundamental wrong was committed

in the trial of this cause, conceding for the sake of the

argument all of the contentions made by the other side

with reference to the facts. We start with a title, and

the Alaska law requires that all locations shall be re-

corded. Therefore, the source of title here was the

notice of location. Next Mr. Whittren conveyed to

Mr. Eadie. Then, so far as the records show, Whit-

tren and Eadie were the owners of the ground. Whit-

tren and his lessees asked to show the Court and the

jury that they had taken these leases from Whittren

and P^adie without any knowledge ot or thought of

any claim on the part of Dr. Chambers, and that so

far as any n(Kice to tlicsc lessees was concerned there

were none of record, nor was there any notice shown

outside of the record, but the Court would not permit

such a showing to be made.

The first lease of a particular piece of this ground

was made on the loth day of June, 1906, long before
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the deed from Whittren to Dr. Chambers was record-

ed (Tr., 251). The second lease was made on the

20th day of June, 1906, long before the deed from

Whittren of this half interest, granting it to be a valid

deed, was recorded (Tr., 256). Immediately upon

the making of the leases the lessees went into posses-

sion of the property and began work upon the ground,

and were in the actual and physical possession of the

property at the time that the deed from Whittren to

Dr. Chambers was recorded. Appellants wanted to

show at the trial that they were there, as it were, pur-

chasers in good faith, in possession of the property,

when this claim of Dr. Chambers was asserted. All

evidence of that character was ruled out by the trial

court, and they were not permitted to show anything

of the kind, the Court taking the view, that inasmuch

as Whittren had conveyed away all of his interest by

reason of these deeds the deed to Eadie not being con-

troverted at all vested in him (Eadie) a half interest

and the other half was vested in Dr. Chambers, if the

deed to him (Chambers) was good. That therefore

Whittren could not make a lease. But the Court lost

sight of the fact that Eadie joined in these leases as

grantor or lessor, the parties went into possession as

lessees, and that Chambers' deed was yet unrecorded.

A record is only constructive notice, made so by stat-

ute. It should be strictly construed. Actual physical

possession is actual notice to every one, and is construc-

tive notice of some rights claimed by those in posses-



sion ; and the possession of Waskey and Eadie under

their leases was constructive notice to Chambers of

their leases.* Therefore the Court below was wrong in

saying that these lessees should not be allowed to pro-

tect themselves under their leases by reason of the fact

that they went there as innocent purchasers, as it were,

innocent parties to the transaction. They were denied

the privilege of showing this fact. The Court was

asked to instruct upon this proposition but refused to

so instruct. On the contrary, the Court instructed that

there was no question in the case so far as the rights

of these lessees, Waskey and Eadie, were concerned

;

that they must be eliminated from the case. That is,

a judgment must go for the plaintifif and against them

under his title, if the jury believed Dr. Chambers'

contention that the deed was for a half interest. This

deed had been made in 1902, never witnessed, altered

in a material particular years later, and not recorded

until 1906, after these men were in actual physical

possession; had sunk shafts upon the property, and put

up works upon it. And furthermore, of which your

Honors should almost take judicial notice, when they

had developed a pay-streak and it was a paying mine,

naturally other people claimed the same ground.

Therefore these lessees, in order to protect their own

property, had to employ lawyers to go in and defend

for them. They were sued by other people for this

1 Scheercr vs. Cuddy. 85 Cal.. 270



very same gold that is claimed by Dr. Chambers. In

the one case, they have to make good to Dr. Chambers,

if his view of it is correct, while, on the other hand,

if sued by these other relocators, they would have to

make good if they lost. But they were not allowed to

introduce any evidence bearing upon the question,

either as to expense or as to the claims that were made.

They were in the position of being "between the devil

and the deep sea."

We objected below to the introduction of this deed

because of the Statute of Alaska, which says:

"A conveyance of lands or of any estate therein,

may be made by deed, signed and sealed, by the

person from whom the estate or interest is intended

to pass, being of lawful age, or by his lawful agent

or attorney, and acknowledged or proved and re-

corded as directed in this chapter, without any other

act or ceremony whatever."

And:

"Deeds executed within the district of lands or

any interest in lands therein shall be executed in

the presence of two witnesses who shall subscribe

their names to the same as such." ^

Take this view of the case: a deed, in order to be

entitled to record at all, must be acknowledged or

proved as provided by this law. Now, suppose that

2 Sec. 73, Ch. 11, Part V, Code.

Sec. 82, Ch. 11. Part V, Code.
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this deed was made by Whittren to Dr. Chambers in

1902. In May, 1906, Dr. Chambers claims that

Whittren altered that deed in Seattle, so far as the in-

terest conveyed was concerned, from three-quarters to

one-half. Whittren, on the other hand, says that he

did originally attempt to make a deed for a t]uarter in-

terest to Dr. Chambers in 1902. After that, in 1903

and 1904, there was nothing further done or any money

advanced by Dr. Chambers on this property for assess-

ment work or otherwise, and Eadie obtained his deed

for his interest in 1904 in consideration of doing the

regular annual assessment work upon the claim.

Whittren contends that Dr. Chambers told him that

he had lost his bill of sale. Of course, I am not ar-

guing these questions to your Honors wMth reference

to the disputed questions of fact, or attempting to have

you change the conclusions of the jury with reference

to the facts; but I am presenting them simply to point

my argument. And the point is this: a deed was

acknowledged at some time. When that deed was

altered and changed as between the parties in 1906, at

Seattle, it was not witnessed or acknowledged. There-

fore, if it was not witnessed or acknowledged it could

not take the place of a new deed. Suppose the docu-

ment had been destroyed and they changed the inter-

est—that change would have to he made bv a new in-

strument and there would have been a new acknowl-

edgment to the instrument. That was not done in

this case. Therefore, the document was not entitled



to record aside from the fact that it never was executed

in the presence of two attesting witnesses as required

by statute.

But if these parties did meet in Seattle, and did have

the controversy there in May, 1906 (granting that Dr.

Chambers' views of the facts are correct), he admits

that at that time or the next day after this deed was

altered by consent of Whittren and himself, he made

a writing wherein he said that he and Whittren were

mutually interested in this half interest, each owning

a quarter. If that declaration was not acknowledged

and therefore not entiled to record, then the deed not

being acknowledged was not entitled to record. But,

on the other hand, if neither was entitled to record or

if one was good as between the parties, both were good

as between the parties. The issue was admitted by a

failure to reply to this issue presented in the answer.

Therefore, it seems to us the greatest amount that

Chambers could recover in the action below was a

quarter interest because if the document that Whittren

signed was good, that which Chambers signed was also

good.

1 think it is fundamentally wrong that a man should

have judgment in this case for a half interest where

an issue was raised as to a quarter interest and ad-

mitted by failure to deny, and wherein the judgment

would be res adjudicatn as against Whittren. Under

the instructions of the Court, if Chambers was entitled

to anything he was entitled to a full half interest.
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Whereas, it appears from the pleadings, that this docu-

ment signed by Dr. Chambers to the effect that he was

only the owner of a quarter interest was pleaded, not

denied and was in evidence.

Waskey had no notice of this alleged deed to Dr.

Chambers. Waskey dealt with Eadie and with Whit-

tren, the only people upon record, and went into actual

possession without either record or actual notice of

Chambers' claim. While he was not expeditious in

the recording of his leases, nevertheless his possession

was equivalent to and stronger than the record, and he

should have been protected in the matter of putting in

his time, in the matter of selecting ground, in the mat-

ter of using his judgment as a miner in finding the pay-

streak, and having found it he should not have been

deprived of his right or, in any event, should not have

been mulcted for more than the royalty contained in

the lease.

It is contended by the other side that a lease for two

or five or ten or a number of years is a chattel real

and not real estate. Therefore, that the record is of

no avail. Very likely that was the theory of the Court

below. It formerly was the law that it was a chattel

real. That is not our point, however. Our point is

that there was an estoppel here. There was actual

notice. If you go into possession, your possession is

notice. Whether it be a chattel real or whether it be

realty or whether it be personalty, that can not under
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any statute deprive Mr. Waskey and these other people

of their property.

Counsel has quoted the provisions of the Alaska

Code in his brief. There is one section of the Alaska

Code, which he has not quoted and this is Section

1046, " where it says:

"No estate or interest in real property other than

a lease for a term not exceeding one year can be

created, transferred or declared otherwise than by

operation of law or by a conveyance or other in-

strument in writing, subscribed by the party creat-

ing or transferring or declaring the same, or by his

lawful agent under written authority, and executed

with such formalities as are required by law."

Note the first line of that section: "No estate or in-

" terest in real property other than a lease for a term

" not exceeding one year." That language would in-

dicate, under the Alaska Code, that an estate or inter-

est in real property may be created by lease.

But Section 136, Part V of the same Code, prescribes

what the term "conveyance" embraces, as follows:

"The term 'conveyance,' as used in Chapters 13,

14 and 15 of the title, shall be construed to em-

brace every instrument in writing, except a last

will and testament, whatever may be its form and

by whatever name it be known in law, by which

any estate or interest in lands is created, aliened,

assigned or surrendered."

'-^ Part IV. Carter's Code.
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Furthermore, it is provided in Section 135 of the

same part, that "the term 'lands/ as used in Chapters

"
13, 14 and 15 of this title, shall be construed as co-

" extensive in meaning with lands, tenements and

" hereditaments and the term 'estate' and 'interest in

" lands' shall be construed to embrace every interest,

" freehold and chattel, legal and equitable, present

" and future, vested and contingent, in lands as above

" defined."

That is our contention. That a lease is a conveyance

of real property under the Alaska Code.

Under this point, I would like to call the attention

of the Court to a New Jersey case, ^ where it is stated

that under the old law a lease was not considered an

interest in real estate and a lease for five hundred years

was of less value than a deed conveying any kind of a

life estate whether for one or several lives. But it

holds that in the present age we do not deal with fic-

tions but with facts, and a lease for a long term of

years is as much an interest in the land as a grant of a

term to run tlirough the lives of several human beings.

lliis case struck me as peculiarly forceful and ap-

plicable here on many of the (lucstions involveil, and

I ask of tlie Court a consideration of the same.

Some of tb.e contentions on our part in this case are

technical, if your Honors please, but they are borne out

bv the law. I therefore submit that the Court below

4 Spielman vs. Klicst. 36 \. J. Eq., 199. 203.
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erred in its refusal to instruct the jury with relation to

the alteration of the deed from C. H. Whittrcn to

Chambers as requested by appellants; it also erred in

permitting said deed to be introduced in evidence, it

never having been executed in compliance with law.

The Court also erred in instructing the jury that the

lessees were not to be considered in the light of inno-

cent purchasers and that no question of priority of

record could be considered by them. The Court is

fundamentally wrong in three or four propositions, if

your Honors please, which we think are fully argued

in the brief.

CLOSING.

May it please the Court: Counsel begins by say-

ing that my statement as to estoppel is entirely wrong,

and that there was no estoppel pleaded. I read from

page 64 of the transcript, Vol. I, from the amended

answer of Whittren in the case:

"And for a third further and separate answer and

partial defense to the said complaint, and by way

of counterclaim, this defendant alleges:

"i. That the plaintifif ought not to be permitted

to allege that he is the owner of an undivided

fourth interest in the said Bon Voyage mining

claim or entitled to the possession thereof, or that

he has been damaged by the withholding thereof

by the defendants, because that on or about the 24th

day of May, 1906, this defendant was the owner of
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the premises aforesaid and in the possession there-

of and entitled to such possession, and on the said

day the plaintiff duly made, executed and deliv-

ered to this defendant an instrument in writing,

signed by the plaintiff wherein and whereby the

plaintiff duly acknowledged this defendant to be

such owner and entitled to such possession, and

promised and agreed to execute and deliver to this

defendant, upon demand, a deed conveying unto

this defendant the premises aforesaid.

"2. That by reason of the premises the plaintiff

is estopped from alleging that he is the owner of

the said one-fourth interest in the said mining

claim or entitled to the possession thereof or that

the defendants are wrongfully withholding the

same from him, or that he has been damaged in

any sum whatever by the holding thereof by the

defendants."

This particular plea of estoppel is with reference to

the declaration made by Dr. Chambers, introduced in

evidence as Defendant's Exhibit "D" (Tr., 126).

Counsel also says I am mistaken about the reply. I

will read from page 69 of the transcript:

"Comes now the plaintiff in the above-entitled

action and for the reply to the amended answer of

the defendant J. Potter \\'hittren, filed on the 23rd

day of August, 1907, in the above-entitled cause

and court, admits and denies as follows:
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"I.

"For reply to paragraph No. II on page No. I

of said amended answer, plaintiff denies each and

every allegation contained in said paragraph and

the whole thereof, except that plaintiff admits that

on the ist day of January, 1902, defendant Whit-

tren duly located and appropriated said premises

as a placer mining claim.

"II.

"For reply to the second, further and separate

answer to said complaint by way of counterclaim,

plaintiff denies each and every allegation contained

in said defense and counterclaim and each para-

graph of said answer and the whole thereof, ex-

cept that plaintiff admits that said premises were

duly located as a placer mining claim by said de-

fendant on the ist day of January, 1902.

"Wherefore, plaintiff having fully replied to the

answer of said defendant, prays judgment, as he

has heretofore prayed in his second amended com-

plaint on file herein.

"Wm. a. Gilmore and C. D. MURANE,

"Attorneys for Plaintiff."

With a verification to the reply by J. J. Chambers,

and subscribed and sworn to before C. D. Murane,

Notary Public, and endorsed as filed in court.

Therefore, it will be seen that the estoppel was

raised by the answer of Whittren, and that the reply
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did not put in issue the matter set up in the plea of

estoppel contained in his third separate answer, but

admitted the same by a failure to deny.

But to return to the statute: Counsel says that the

construction contended for by us will absolutely de-

stroy Section 73, Part V of the Annotated Codes. But

what does Section 82 provide?

"Deeds executed within the district of lands or

any interest in lands therein shall be executed in

the presence of two witnesses who shall subscribe

their names to the same as such."

What did Congress mean by passing that section of

the Code? Did it mean something different from the

plain import of the language? When Congress pre-

scribed that deeds must be signed by two witnesses,

and if they were to be recorded certain acknowledg-

ments must be taken, what did it mean? What did

Congress mean by going still further and passing an

enabling act as to deeds, which theretofore had been

signed only?^ What did it mean by passing an en-

abling act as to instruments affecting title to real estate

that had been made and executed and delivered long

prior to 1900, when this Code was passed, unless it in-

tended the requirements laid down in this Code should

be mandatory? And in order to make a deed there-

after executed in Alaska valid and admissible in evi-

5i Sections lOX. 111. 11.1. Part V. Carter's Code.
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dence, it should be executed in the presence of two

witnesses?

The rule that Legislatures in making laws do so

with reference to the judicial interpretation that had

theretofore been placed upon language in laws of sim-

ilar import, and also deal with reference to existing

conditions, applies with equal force to Congress.

And when Congress prescribes what a deed is and

what shall be done with regard to its execution, and

shows by the provisions of the same Act its knowledge

of the possible existence of many deeds not executed

in conformity to the later Act and provides for the

admission of such deeds in evidence, I submit this

Court must take the sections of the Code with refer-

ence to the enabling Act and the provisions of the en-

tire statute with relation to real estate conveyances and

construe them together.

Counsel read Section 'ji^ : "A conveyance of lands

" or any estate therein may be made by deed, signed

" and sealed by the person from whom the estate or

" interest is intended to pass, being of lawful age or by

" his lawful agent, or attorney, and acknowledged or

" proved and recorded as directed in this chapter with-

" out any other act or ceremony whatever."

"Without any act or ceremony whatever" means to

do away with the common law practice of livery of

seisen on the land itself or in sight of it. The record-

ing provided for takes the place of livery of seisen,

which is the act or ceremony declared by implication
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unnecessary. Our contention is that the entire statute

is to be construed together, and that a conveyance of

lands or any estate therein may be made by deed,

signed and sealed by the person from whom the estate

or interest is intended to pass, being of lawful age, or

by his lawful agent or attorney, and acknowledged or

proved and recorded as directed in this chapter with-

out any other act or ceremony whatever excepting that

it must be executed in the presence of two witnesses.

Section 82, which provides that "Deeds executed

" within the district of lands or any interest in lands

" therein shall be executed in the presence of two wit-

" nesses who shall subscribe their names to the same

"as such," must therefore be construed in connection

with Section -ji^.

I take it that this Court is interested in the decisions

of the Supreme Court of the United States. The Ohio

Statute has a section which contains the requirements

set forth in the various sections of the Alaska Code.

The law is substantially the same. The difference

being that Ohio embraces in one what the Alaska Code

embraces in two sections, but both requiring execution

of deeds in the presence of two witnesses. This case

that I am going to quote from is from Ohio and finally

went to the Supreme Court of the United States. In

the case as originally tried in Ohio, ^ a deed executed

in the presence of onlv one subscribing witness was,

6 Courcicr vs. Graliam, 1 Oliin. 330.
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when offered as evidence of title, excluded upon the

strength of the statute to which I have referred. The

Supreme Court of Ohio held the action of the lower

Court was right in this respect because the law was

not complied with.

When the case reached the Supreme Court of the

United States, ^ that Court affirming the judgment be-

low, said:

"Although there are no negative words in this

clause declaring all deeds for the conveyance of

lands executed in any other manner to be void, yet

this must necessarily be inferred from the clause

in the absence of all words indicating a different

legislative intent. The deed, then, in this case, not

being executed according to the laws of the State,

the evidence was properly rejected by the Court/'

The Supreme Court of the United States made that

decision long ago. Subsequently thereto Congress

passed this Act and inserted in the Act of Alaska this

Section 82, which says that deeds to be valid must have

two witnesses. It must be presumed that in accord-

ance with the rule I have heretofore suggested. Con-

gress did so with reference to the judicial interpreta-

tion that had been put upon the language of similar

statutes by the Court of last resort, the Supreme Court

of the United States.

There was another question also raised in that case

'^ Graham vs. Courcier, 6 Wheaton, 577.
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in Ohio. The Supreme Court of Ohio, in passing upon

the question, say:

"This law was in force at the time the deed from

Riddle purports to have been executed. This deed

was defective inasmuch as it was attested by but

one witness. The law was not complied with. //

could convey at least only an equitable interest.

The purpose was to reserve a legal estate free from

incumbrance the title to which should be indispu-

table; this deed did not convey such an estate. Of
course, it could not be received in evidence."

It will be noted that the Court say if it could convey

anything it would be only an equitable interest. And
it would seem to be the rule in equity that the execu-

tion of such a deed is treated as evidence of an agree-

ment to execute a valid deed, but is not conclusive. ^

Under the Alaskan Code ^ to sustain an action in

ejectment, the plaintiff must have a legal estate in the

property sought to be recovered.

Could the plaintiff succeed in this action in eject-

ment if you accept the proposition laid down in the

cases cited and admit that the deed herein conveyed

only an equitable interest? And if you admit that with

reference to the deed, then is not the same admission

applicable to the writing made by Chambers to Whit-

8 "The relief that chancery affords in such a case is in the nature

of a decree for specific performance, but it is not a matter of course

that relief is granted." Day vs. Adams, 42 Vt., 191.

9 Section 301, Ch. 32, Part IV.
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tren acknowledging his ownership of a quarter inter-

est in this ground? If you are going to do equity in

an action in ejectment, why was not the whole matter

presented to the jury finally on principles of equity or

principles of common justice?

The Supreme Court of the United States further

said:

"It is perfectly clear that no title to lands can be

acquired or passed, unless according to the laws of

the State in which they are situate. The act of

Ohio regulating the conveyance of lands, passed

on the 14th of February, 1805, provides 'that all

deeds for the conveyance of lands . . . shall

be signed and sealed by the grantor in the presence

of two witnesses, who shall subscribe the same deed

of conveyance, attesting the acknowledgment of the

signing and sealing thereof, and if executed within

this State shall be ac acknowledged by the party or

parties, or proven by the subscribing witnesses be-

fore a judge of the Court of Common Pleas or a

justice of the Peace in any county in this State.'

Although there are no negative words in this clause

declaring all deeds for the conveyance of land ex-

ecuted in any other manner to be void; yet this

must necessarily be inferred from the clause in the

absence of all words indicating a different legisla-

tive intent, and in point of fact, such is understood

to be the uniform construction of the act in the

courts of Ohio. The deed, then, in this ease, not

being executed according to the laws of the State,
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the evidence was properly rejected by the Circuit

Court."

That is one of the reversible errors we rely upon

here—that the deed was not admissible in evidence be-

cause the deed was not executed according to law. As

the law had been made by Congress, and as Congress

is a legislative body, it takes its interpretation of laws

from the Supreme Court of the United States as being

the final arbiter of the laws of the United States. And

when Congress goes further and passes an enabling act

with reference to deeds executed prior to that time,

and not in conformity to the provisions of the act then

passed, it shows it had in view the interpretation put

upon similar acts by the Supreme Court of the United

States, and was thus providing against the very con-

ditions that have been met with here.

Counsel say it is the record that counts and not the

execution. Wherein does counsel get any authority

for that? He says that the common law with refer-

ence to records was so and so. My recollection of it

is that at common law title passed by livery of seisen,

and that recording acts are made by the legislature;

that livery of seisen gave actual notice, and that statu-

tory laws give constructive notice.

Mr. Waskey and Mr. Eadie were in possession

when Dr. Chambers' deed was recorded,—and the rec-

ord here shows that long before he recorded his deed

Dr. Chambers had been advised and admits that he
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had received letters telling him of the leases that had

theretofore been made to Mr. Eadie and to Mr. Was-

key.

Is it not a singular argument that I should rent a

farm and I should go upon that farm and prepare the

ground; that I should plow it, and roll it and harrow

it and seed and cultivate it until it is ready for harvest-

ing, and then when it is all ready for harvest (I being

in possession of it all the time), but not having paid

any rent, the rent that was to be paid being a part of

the crop—that therefore I was not a purchaser in good

faith because I had not yet paid my royalty?

Right here in this town today, the Palace Hotel is

being erected by a leasing company with no lease on

file, but renting the building, the rentals to become

due hereafter. Would it not be a strange thing if

some grantee of the owners should thereafter file and

record his deed and assert his rights in the premises

by suit, and the Court should hold that the lessee had

no right to show what he invested in the Palace Hotel

or to get compensation on his investment by reason of

picking out a location in that part of town and putting

in his money and his time in erecting the building?

It strikes me that there would be neither logic nor

law in such a contention.

As to the pay that these parties got, and as to what

the Court meant by pay, on that point I desire to read

to your Honors the following instruction:
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"The first question, gentlemen of the jury, for

your consideration is, whether the plaintiff is the

owner in fee of an undivided one-half interest in

the said claim, and was so at the time of the bring-

ing of the above entitled suit. Upon your deter-

mination of this question practically hinges the

whole case. If, from all the evidence in the case,

you find that he is such owner in fee, by reason of

a conveyance from the defendant Whittren, then

your verdict should be for the plaintiff for the

possession of an undivided one-half interest in the

said claim, together with damages in a sum equal

to one-half of all the gold extracted or taken from

the said claim by the defendants, less the cost of

mining the same."

The Court only allows for a deduction of the cost of

mining the same. There is no instruction in this rec-

ord wherein Mr. Waskey or anyone else was allowed

$15 per day for their time. The case was submitted

upon that instruction, and others like it, giving prac-

tically the same law to the jury.

In conclusion, I would like to answer the objection

of counsel to our method of assigning errors as to the

instructions of the Court. They refer to Rule 10 of

the Court, but doubtless mean Rule 11, which is ap-

plicable to the matter.

We do not think the objection of counsel is well

taken. It is true Courts have found fault with assign-

ments of errors which simply assert that the judgment
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should have been for the plaintiff instead of the de-

fendant or vice versa; or that the entire charge of the

Court is erroneous. Counsel argue that we should

assign reasons for our attacks upon these instructions.

But if we were compelled to set out in our assignment

of errors all the reasons for holding the same error,

we might as well make our assignments a complete

brief of the law in that respect. I take it that the

meaning and intent of the rule is that we shall place

our finger on the point we are going to attack in each

particular place where the error is complained of. It

can hardly be the intention of the Court to require

counsel to assign certain instructions as being error,

and then to give full reasons for such in the assign-

ments—such procedure would lead to prolixity—and

would enlarge the record beyond all legitimate bounds.

This is recognized by the Circuit Courts of Appeal.

Indeed, in the Seventh Circuit where there was a rule

providing that when the error relates to the charge

of the Court, the assignment of error should state dis-

tinctly the grounds of the objection to the instruction,

and no such procedure was followed, the assignment

being along the lines followed by appellants herein,

that Court of Appeals said:
^^

"The grounds of objections to these instructions

are not set out further than they appear upon the

face of the assignments—quite as clearly as though

10 Best vs. Kessler, 130 Fed., 24.
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the record were encumbered by the injection of an

argument into the body of each of the tuo assign-

ments. It is not possible tliat either the Court or

counsel could be misled by these assignments or

have a doubt as to their proper meaning. Besides

the same rule provides that the Court at its option

may notice a plain error not assigned."

I submit that if the errors we have assigned were

not properly assigned, still under the rule of this Court,

which contains a similar provision to that cited by the

Court of Appeals for the Seventh Circuit, this Court

may notice any plain error not assigned. So that in

no event could appellees be materially injured.

I thank your Honors, and submit the case.
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The decision in this case, admitting all that is said in

the opinion, affirms a judgment in direct violation of

the pleadings.

The action is in ejectment. The plaintiff in error,

Whittren, set up an affirmative equitable defense in his

amended answer. The defendant in error admitted it

by failure to deny.

Both the fact of such failure on the part of the de-

fendant in error as well as the result flowing therefrom

as a matter of law were ignored by the Court below,



who erroneously instructed the jury without consider-

ing a defense admitted by the pleadings.

This Court perpetuates the error of the lower court,

thereby depriving Whittren of a quarter interest in the

claim in controversy and imposing upon him and his

lessees a judgment for damages larger by one-half than

can legally be imposed upon them.

The second amended complaint is for the possession

and damages for withholding an undivided one-half

interest in the "Bon Voyage" claim, basing the right

upon a conveyance from the plaintiff in error, Whit-

tren, to him (Tr., 19, 20).

The answer of plaintiff in error Whittren sets up the

following:

"IV. And for a further and separate answer and

partial defense to the said complaint, and by way
of counterclaim, this defendant alleges:

"That the plaintiff ought not to be permitted to

allege that he is the owner of an undivided one-

fourth interest in the said 'Bon Voyage' mining

claim or entitled to the possession thereof or that he

has been damaged by the withholding thereof by

the defendant, because that on or about the 24th

day of May, 1906, tl is defendant was the owner of

the premises afores: 'd and in the possession there-

of, and entitled to such possession and on the said

day, the said plaintiff duly made, executed and de-

livered to this defendant an instrument in writing

signed by the plaintiff wherein and whereby the



plaintiff duly acknowledged this defendant to be

such owner and entitled to such possession and prom-
ised and agreed to execute and deliver to this de-

fendant upon demand, a deed conveying unto this

defendant, the premises aforesaid" (Tr.. 64).

It is provided by the Alaskan Code that ''the distinc-

" tion between actions at law and suits in equity and

" the forms of all such actions and suits are abolished

" and there shall be but one form of action for the en-

" forcement or protection of private rights and the re-

" dress or prevention of private wrongs which is de-

" nominated a civil action" (Sec. i, Part IV).

Section 304 of the same subdivision also provides as

follows, relative to the character of the defense in an

action of ejectment:

"The defendant shall not be allowed to give in

evidence any estate in himself or another in the

property or any license or right to the possession

thereof, unless the same be pleaded in his answer.

If so pleaded, the nature and duration of such es-

tate or license, or right to the possession shall be set

forth with the certainty and particularity' required

in a complaint . . ."

Such section has been construed with relation to

Section i, supra, and it has been decided by the Alaskan

court that the defendant in the action of ejectment may
plead an equitable defense in support of his possession.

Thompson vs. Bourk, 2 Alaska, 245;

Pacific Coast Co. vs. Broun, Id., 621.



This is in conformity to the rule controlling where

code or statutory provisions eliminate the distinctions

between the forms of actions at law and in equity. In

such jurisdictions equitable defenses are available to

defeat the legal title.

Quimby vs. Conlan, 104 U. S., 420;

Bohall vs. Dilla, 114 U. S., 47;

De Arguello vs. Bours, 67 Cal., 447;

In re Dutton's Estate, 57 Atl., 719;

Brady vs. Husby, 21 Nevada, 453;

Suessenback vs. Bank, 5 Dak., 477, 41 N. W.,

662.

To such equitable defense of Whittren herein, no

reply whatever is set up (Tr., 69).

Under the pleadings it is then admitted that of the

undivided one-half interest claimed by Chambers, and

to which he asks to be restored to the possession, one-

half actually belongs to Whittren, who is in possession

by his lessees.

"Every material allegation of the complaint not

controverted and every material allegation of new
matter in the answer not controverted by the reply

shall for the purpose of the action be taken as true.

Section 85, Part IV, Carter's Jlnska Code.



With this state of the record, the Court instructed

the jury as follows:

"The first question then, gentlemen of the jury,

for your consideration, is whether the plaintifif is

the owner in fee of an undivided one-half interest

in the said claim and was so at the time of the

bringing of the above-entitled suit. Upon your de-

termination of this question practically hinges the

whole case. If from all the evidence in the case you

find that he is such owner in fee, by reason of a con-

veyance from the defendant Whittren, then your

verdict should be for the plaintiff for the possession

of an undivided one-half interest in the said claim,

together with damages in a sum equal to one-half

of all the gold extracted or taken from the said

claim by the defendants less the cost of mining the

same" (Tr., p. 590, Assignment of Error 16).

Such instruction was palpable error as the pleadings

were completely ignored. The Court should have in-

structed the jury as a matter of law upon the effect of

the admissions in the pleadings.

"The Court should instruct the jury as to what

questions of fact are to be tried under the pleadings

and should tell the jury what facts are denied and

what facts stand admitted thereby."

Vol. II, Plead. & Prac, pp. 55, 56;

Butcher vs. Death, 15 Mo., 271

;

Tipton vs. Triplett, i Mete. Ky., 570.



On the contrary, this instruction was misleading in

that it was not only unfounded in fact, but assumes a

state of facts which had been eliminated by the plead-

ings.

In thus ignoring the efifect of the admission in the

pleadings, the Court below was led into further error

in its instructions to the jury (Assignments of Error

21, 24, Tr., 593-4), as follows:

"You are instructed . . . that where a lessee

takes a lease from a lessor who has no title to the

ground leased, the lessee acquires no interest in the

ground by reason of the lease";

And:

"You are instructed that the memorandum signed

by Chambers and dated May 24, 1906, introduced

in evidence by the defendants marked Defendant's

Exhibit 'D' can not under the issues of this case be

considered by you as any proof of title to any por-

tion of the said 'Bon Voyage' claim in the defend-

ant, Whittren."

It needs no argument to show the error of the in-

struction first quoted under the law controlling in ac-

tions of this character in Alaska.

The vice of the second instruction consists more in

what is left unsaid than in what is said. Strictly speak-

ing, the memorandum being evidence of the title of

Whittren to the quarter interest, which is admitted by

Chambers in the pleadings, could not under the rules



of law be admitted in evidence as it would be super-

fluous to introduce evidence of an admitted fact.

But the jury, in the absence of any instruction by the

Court upon the point of what was admitted by the

pleadings, necessarily were mislead into believing that

the acknowledgment of the interest of Whittren had

no value as pleaded and admitted.

These three instructions must be considered together,

and clearly show the erroneous theory upon which the

Court based its entire charge. What, then, is the ef-

fect of these erroneous instructions and of the failure

of the Court to properly instruct the jury as to the ad-

mitted facts?

Under the Alaskan Code, the plaintiff in an action

in ejectment must not only show a legal estate in him-

self, but a present right to the possession. The verdict

and judgment give to the defendant in error a right to

the possession of a half interest in the ground in con-

troversy when by his own admissions through the

pleadings, he has shown he is only entitled to the pos-

session of a quarter interest, the other quarter being

in Whittren, who is admittedly in possession through

his lessees.

The result of the judgment is an ouster of Whittren

and his lessees of the possession of that which it is ad-

mitted they have a right to possess; and further than

this, there is a judgment for damages, based upon a

half interest, in the proceeds of the property, which

should necessarily have been limited to half of that
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amount if the admissions in the pleadings are to have

the effect the law gives them.

We submit that the gross error of the instructions

complained of is clear, and further submit that a judg-

ment contrary to the pleadings cannot stand.

II.

There is one other point upon which this Court is in

error. In deciding that the leases to Waskey and his

colessees were not conveyances within the protection

of the statute concerning innocent purchasers and in

sustaining the instruction of the Court that such leases

were personal property, this Court gives the following

reasons:

(A) "In the first place these leases for a term

of two years were not conveyances. In several of

the States, the term 'conveyance' is defined by stat-

ute, but there is no such definition in the laws of

Alaska, or in those of Oregon from which they are

taken."

In this respect the Court is decidedly in error for

the Alaskan Code, as we pointed out in our oral argu-

ment, does contain an express definition of the term

"conveyances" and of the term "lands."

"Definition of Conveyance: The term 'convey-

ance,' as used in Chapters 13, 14 and 15 of this title,

shall be construed to embrace every instrument in



writing, except a last will and testament whatever

may be its form and by whatever name it may be

known in law, by which any estate or interest in

lands is created, aliened, assigned or surrendered."

Section 361, Part V.

While Section 135 of the same Part V provides:

"Definition of Lands: The term 'lands,' as used

in Chapters 13, 14 and 15 of this title, shall be con-

strued as coextensive in meaning with 'lands, tene-

ments and hereditaments,' and the term 'estate and

interest in lands' shall be construed to embrace every

interest, freehold and chattel, legal and equitable,

present and future, vested and contingent, in lands

as above 'defined.'
"

It can not be contended that because the statute is

limited to the conveyances mentioned in the chapters

referred to in the section quoted, that the essential

nature of a conveyance is thereby changed. That is

to say, an instrument conveying an interest in land in

good faith is not a conveyance, but when fraudulently

made it is a conveyance. This would be a reductio

ad absurdam.

The statute says, "the term estate and interest in

lands" shall be construed to embrace "every interest

. . . in lands as above defined."

And Section 1046 of Part IV, in providing for the

mode of transfer of interests in lands, says:
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"No estate or interest in real property other than

a lease for a term not exceeding one year can be

created, transferred or declared otherwise than by

operation of law or by conveyance or other instru-

ment in writing subscribed by the party creating

or transferring or declaring the same or by his law-

ful agent under written authority and executed with

such formalities as are required by law."

This section holds that a lease is an estate or interest

in real property, and taking this section in connection

with Sections 135 and 136, it clearly comes under the

term conveyance as "an instrument in writing . . .

" whatever may be its form and by whatever name it

" be known in law by which any estate or interest in

** lands is created, aliened, assigned or surrendered."

Leases for a term exceeding one year are required

to be executed with all the formalities of other con-

veyances of interests in real estate and being so executed

are entitled to record. Any other conclusion would be

unreasonable, for it can not be said that a man obtain-

ing a lease of real property for five or ten or fifty

years (there being no limitation in the Alaskan Code

as to the term) would not be required to record his

lease as one of the links in the chain of title concerning

the demised property if he hoped to protect himself

against any subsequent purchasers of the property from

his grantor.

"Lease for a term exceeding that which may be

granted by parol are within the mischief sought to
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be remedied by the recording acts and are convey-

ances within the meaning of such acts, although not

specifically designated therein."

Am. & Eng. Ency. Law, Vol. 44, p. 85;

Jones vs. Marks, 47 Cal., 242;

Commercial Bank vs. Pritchard, 125 Cal., 600;

Garber vs. Gianella, 98 Cal., 527;

Flower vs. Pearce, 45 L. Ann., 853;

Spielman vs. Kliest, 36 N. J. Eq., 199;

Johnson vs. Stagg, 2 Johns., 510;

Berry vs. Mutual Ins. Co., 2 Johns. Ch., 603.

The opinion in the case of Spielman vs. Kliest,

supra, is a well-considered one, and is on all fours with

the points involved in this question of whether a lessee

comes within the purview of the innocent purchaser

doctrine. In that case the Court was considering a sec-

tion similar to the Alaskan one, in its relation to a

lessee, and uses the following language:

"Is a lessee a purchaser? There are but two

methods known to the law by which a person can

acquire a right to the possession of lands, viz., by

descent and purchase. Purchase is defined to be

the possession of lands and tenements which a man
hath by his own act or agreement, and not by de-

scent from any of his ancestors or kindred. 2

Black. Comm., 241. There are five different

methods of acquiring possession by purchase. i.

escheat; 2, occupancy; 3, prescription; 4, forfeiture;

5, alienation. Id. 244. And among the instru-
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ments mentioned under the head of alienation by
which a right to the possession of lands may be ac-

quired, leases are enumerated. (Id., 310.) And
Cruise says that every lessee is a purchaser by his

contract and covenants, i Greenlf. Cruise, 403,

Ch. I, par. 80."

The Court then goes on to say:

"In the light of these definitions, it would seem

that there should be no doubt that a lease for a term

of years is a conveyance of lands within the mean-

ing of the statute under consideration, and as such

entitled to be recorded. But it may be said the,

books say that a lease for years confers no estate in

the lands demised by it, for though the term grant-

ed by it may exceed the duration of many lives,

yet it simply confers a term or mere chattel inter-

est. This it cannot be denied was the ancient view

and it is likewise undeniable that the ancient doc-

trine was founded on principles of law whicli have

no application to modern times or to society as it

exists under a republican form of government. I

think it is safe to say that in this commercial age,

which reveres fact much more than it docs fiction,

and pays no special homage to any class of citizens,

and bestows no extraordinary privileges on military

men, a grant which gives to the grantee a right to

the possession of lands for a term of three to five

hundred years, would be esteemed everywhere a

great deal more valuable, and entitled to much more

consideration than a grant of a term to run during

the successive lives of any three mortals. And it
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would be so in fact. A different estimate of the dig-

nity or the value of the two grants rests on fancy,

not on fact."

(B.) As a further reason for its conclusion in this

respect, this Court says:

"In the second place, the lessees were not pur-

chasers for a valuable consideration. By the

terms of their leases they were to operate the mine

and out of the proceeds pay a royalty to the lessor.

It is true they expended money in developing and

in operating the leased property, but the evidence

shows that they have been reimbursed by the prod-

uct of the mine."

We are at a loss to understand by what process of

reasoning the Court can justify its conclusion that the

agreement to operate the mine (at their own expense)

and the payment of royalty is not a valuable consider-

ation for the leasehold interest; or its implied finding

that because the actual moneys expended in the opera-

tion of the mine were reimbursed the lessees, that

therefore they were taken without the protection of the

statute.

Assuming that the lessees had not been reimbursed

for the moneys expended; on the contrary, that their

expenditures of money, labor and time were a dead loss

in that the mine proved profitless, would that affect the

original consideration for the conveyance of the lease-

hold interest?
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Under the reasoning of this decision, that fact would

materially affect the nature of the consideration. But

surely the reimbursement or non-reimbursement on an

investment in real property can have no effect upon

the consideration to be thereafter paid for said prop-

erty so far as to influence its character as a conveyance

within the protection of the doctrine of innocent pur-

chasers.

The consideration for the leasehold interest herein

was money and labor. The property was to be opened

up at the expenses of lessees, and afterwards a royalty

paid to the lessor on the net amount of gold taken out.

It is admitted this was done. If such a consideration

is not valuable, then there is no consideration that can

be deemed valuable, for money is the most ordinary of

valuable considerations and its payment as royalty one

of the common methods of exchange. And the con-

sideration of labor and expense in opening up the mine

was an additional valuable one.

"A valuable consideration may be other than the

actual payment of money, and may consist of acts to

be done after- the conveyance."

Stanley vs. Sc/iwa/hy, 162 U. S., 255.

Certainly, then, if a lease conveys an interest or estate

in real property and that would seem to be admitted

by the Alaskan Code (Sec. 1046, supra), and is a con-

veyance under the provisions of Sections (135 and 136,
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Part IV, supra) ^ there does not seem to be any logic in

maintaining that because the consideration expressed

is for the payment of royalty and the expenditure of

labor in the development of the property that it is not

a conveyance for a valuable consideration. Or that

because the lessees made something on the deal over

their expenses, that therefore they had not paid a valu-

able consideration for the leasehold interest.

If the lessees had simply agreed to pay a rental for

the leasehold interest, that would have been deemed a

valuable consideration. If the rental is paid in royalty

based upon the output of the mine, wherein lies the dis-

tinction?

Finally, while it is true that the deed from Whittren

to Chambers found by this Court to be valid as between

the parties, was transcribed on the record prior to the

recording of the leases, yet such recording was a nul-

lity and could convey notice to no once.

"A deed is not properly recorded until proven

or acknowledged according to the provisions of the

statute, and although actually transcribed on the

record, is not recorded where there has been no

proper proof of its execution as required by law.'^

Am. & Eng. Ency. Laiv, Vol. 24, pp. 141, 2;

Alaska Exploration Co. vs. Northern M. & T.

Co., 152 Fed., 145.

In the case cited, this Court held in a case coming

down from Alaska, that a deed which was neither wit-
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nessed nor acknowledged as required by law, was not

entitled to record and the record thereof was therefore

not constructive notice to a subsequent purchaser.

The lessees in question then present all the indicia

of innocent purchasers, and the Court below committed

reversible error when it instructed the jury that a lease

for a term of years under the Alaskan Code was not a

conveyance of real property such as to raise the ques-

tion of priority of record between the said leases and

the deed from Whittren to Chambers.

We, therefore, submit that a rehearing of this case

should be granted for the reasons stated, (i), because

the judgment is not based on the pleadings but in con-

tradiction of facts admitted therein; (2), because this

is a case where the doctrine of innocent purchasers

should be invoked in favor of the lessees herein under

a provision of the Alaskan statute which this Court has

overlooked in its decision.

IRA D. ORTON,
ALBERT FINK,
F. E. FULLER,
O. D. COCHRAN,

Attorneys for Petitioner.

CAMPBELL, METSON, DREW, OAT-
MAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.



(^

No. 1601

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT,

J. DALZELL BROWN,
Petitioner,

vs.

FRIEDA R. MAJOR, et al.,

Respondents.

In the Matter of ]. DALZELL BROWN, Involuntary

Bankrupt.

Petition for Revision under Section 24 b. of the

Bankruptcy Act of 1898 of the Proceedings

of the United States District Court

for the Northern District

of California.

FILED
MAY 1 8 1903

FiLMER Bros. Co. Print. 330 Jackson St., S. F., Cax.





No. 1601

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

J. DALZELL BROWN,
Petitioner,

VS.

FRIEDA R. MAJOR, et al.,

Respondents.

In the Matter of J. DALZELL BROWN, Involuntary

Bankrupt.

Petition for Revision under Section 24 b. of the

Bankruptcy Act of 1898 of the Proceedings

of the United States District Court

for the Northern District

of California.





INDEX.

Page

Certificate, Clerk's, to Exliibits to Petition for

Review 16

Clerk's' Certificate to Exhibits to Petition for

Review 16

Creditor's Petition (Exhibit "A" to Petition for

Review) 4

Demurrer to Petition (Exhibit "B" to Petition

for Review) 13

Exhibit ''A" to Petition for Review (Creditor's

Petition) 4

Exhibit "B" to Petition for Review (Demurrer

to Petition 13

Exhibit ''C" to Petition for Review (Order

Overruling Demurrer to Petition) 15

Exhibits to Petition for Review, Clerk's Certifi-

'cate to 16

Notice of Filing of Petition for Review 1

Order Overruling Demurrer to Petition, etc.

(Exhibit 'T" to Petition for Review) .... 15

Petition for Review 2

Petition for Review, Exhibit "A" to (Credi-

tor's Petition) 4

Petition for Review, Exhibit "B" to (Demurrer

to Petition 13

Petition for Review, Exhibit ''C" to (Order

Overruling Demurrer to Petition) 15

Petition for Review, Notice of Filing of 1





In the United States Circuit Court of Appeals, for

the Ninth District.

IN BANKRUPTCY.
In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Notice of Filing of Petition for Review.

To Daniel O'Connell, Attorney for Frieda R. Major,

Maud. A. Ralston and Kate A. O 'Connell, as Ad-

ministratrix of the Estate of George P. O'Con-

nell, Deceased.

You are hereby notified that on the 4th day of May,

1908, I will file in the Clerk's office of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the City of San Francisco, State of Califor-

nia, a petition for review in the above-entitled cause,

a copy of which petition is herewith served upon you

as part of this notice, and I will then ask to have the

case docketed and the necessary order made therein,

to have such case set down for hearing.

HIRAM W. JOHNSON,
Attorney for Petitioner.

I hereby accept service of the above notice and of

a copy of the petition referred to therein this 2d day

of May, 1908.

DANIEL O'CONNELL,
Attorney for Frieda R. Major, Maud A. Ralston and

Kate A. O 'Connell as Administratrix of the Es-

tate of George P. O'Connell, Deceased.

[Endorsed] : 1601. In the United States Cir-

cuit Court of Appeals for the Ninth District. In the
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Matter of J. Dalzell Brown, Involuntary Bankrupt.

Notice of Fling- Petition for Eeview. Dated May
2d, 1908. Filed May 4, 1908. F. D. :\Ionckton, Clerk.

Hiram W. Johnson, Atty. for J. Dalzell Brown, an

Involuntary Bankrupt. Room 858 Mills Bldg., San

Francisco.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

IN BANKRUPTCY.

In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Petition for Review.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

The petition of J. Dalzell Brown respectfully

shows unto the Court:

First: That on the 28th day of January, 1908,

Frieda R. Major, Maud A. Ralston and Kate A.

O'Connell, as administratrix of the estate of George

P. O'Connell, presented a petition unto the Hon-

orable John J. De Haven, Judge of the District Couii:

of the United States for the Northern District of

California, in which said petition it was prayed that

your petitioner herein be adjudged bankrupt. A
copy of said petition duly certihed l)y the Clerk of

the said District Court is hereunto attached and

marked Exhibit ''A."

Second: On the 21st day of Februar.y, 1908, the

said J. Dalzell Brown, your petitioner herein, filed a



Frieda B. Major et al. 3

demurrer to said petition, a copy of wliicli demurrer,

duly certified by the Clerk of the said District Court,

is hereunto attached and marked Exhibit "B."

Third : Thereafter and on the 9th day of March,

1908, the said demurrer was argued before the said

District Court by counsel for the respective parties

to said proceeding, and on the 23d day of April, 1908,

the Honorable John J. De Haven, Judge of said Dis-

trict Court, entered an order duly overruling the

said demurrer and directing the said J. Dalzell

Brown, your petitioner herein, to answer the said

petition within ten days ; a copy of said order, duly

certified by the Clerk of the said District Court, is

hereunto attached and marked Exhibit ''C."

Fourth: Your petitioner charges the fact to be,

that the said District Court erred in overruling said

demurrer; and your petitioner is aggrieved thereby,

and therefore prays this Honorable Court to review

and revise the decision of said Court below.

Fifth : The entire proceeding upon which said or-

der was grounded is herein set forth and appears

from the exhibits hereto annexed.

Sixth: Your petitioner further shows that no

opinion was filed by said Court in the matter.

Seventh: Your petitioner therefore prays that

such order of the said District Court be set aside and

held for naught, and that by the order of this Court,

the said demurrer of your petitioner be sustained and

the District Court be directed to dismiss said peti-
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tion, and that your petitioner have such other relief

as shall be proper.

J. DALZELL BROWN,
Petitioner.

HIRAM W. JOHNSON,
Attorney for Petitioner.

State of California,

City and County of San Francisco,—ss.

J. Dalzell Brown, the petitioner named in the fore-

going petition, being first duly sworn, deposes and

says that the statements contained in said petition

are true according to the best of his knowledge, in-

formation and belief.

J. DALZELL BROWN.

Subscribed and sworn to before me, this 2d day of

May, 1908.

[Seal] NETTIE HAMILTON,
Notary^ Public in and for the City and County of

San Francisco, State of California.

Exhibit "A" to Petition for Review.

Creditor's Petition.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of tlie United States for the

Northern District of California:

The petition of Frieda R. Major, Maud A. Ralston,

Kate A. O 'Council, as the administratrix of the es-

tate of George P. O 'Council, late of the city and

county of San Francisco, deceased; all of said city

and county of San Francisco, State of California.
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Respectfully shows: That J. Dalzell Brown, of

said city and county of San Francisco, has for the

past six months next preceeding the date of filing this

petition, resided at San Francisco, in the city and

county of San Francisco and State and District

aforesaid, and owes debts to the amount of $1,000.

That your petitioners are creditors of said J. Dal-

zell Brown having provable claims amounting in the

aggregate, in excess of securities held by them, to the

sum of $500. That the nature and amount of your

petitioners claims are as follows

:

The California Safe Deposit and Trust Company

was for more than five years past and is a corporation

duly organized, under and existing by virtue of the

laws of the State of California, and until October

30, 1907, conducted and carried on a general bank-

ing business under the laws of the State of Califor-

nia, and also carried on the business of a savings and

loan corporation and of safe-keeping money and

other valuable personal property in safe deposit

vaults at agreed rentals, and acted as executor, ad-

ministrator, guardian, trustee and receiver, dis-

counted bills of exchange and other evidences of in-

debtedness, and received moneys on deposit payable

on demand and otherwise.

II.

The whole amount of the capital stock of said Cali-

fornia Safe Deposit and Trust Company now is and

was at all times mentioned herein the sum of $3,000,-

000, divided into 30,000 shares of the par value of

$100 each, and the whole number of subscribed and
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issued shares of the said capital stock at all times

herein mentioned was and now is 26,122 shares.

III.

That at all times Jierein mentioned said J. Dalzell

Bro^^^l was and now is a stockholder and holding 577

shares of the capital stock of the said California Safe

Deposit and Trust Company.

IV.

That on November 1, 1907, and for five years prior

thereto said J. Dalzell BroT;\Ti was a director and

vice-president and manager of said California Safe

Deposit and Trust Company.

V.

That said J. Dalzell Brown is not now and has not

been for the past five years a wage-earner or engaged

chiefly in farming or the tillage of the soil.

VI.

On October 30, 1907, said California Safe Deposit

and Trust Company closed its doors and refused to

pay on demand the money deposited therein, and re-

fused to pay any of its debts or obligations, and has

continued in said refusal and to keep its doors closed

ever since.

VII.

On December 7, 1907, the bank commissioners of

said State of California adjudged said company to

be insolvent and dangerous for it to continue to do

business, and on December 9, 1907, the Attorney Gen-

eral of said State of California coimnenced an ac-

tion in the name of the People of the State of Cali-

fornia by said Bank Coimnissioners against said Cali-

fornia Safe Deposit and Trust Company, and its offi-
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cers and directors in the Superior Court of said State

in and for the eit}^ and county of San Francisco, to

have said company adjudged insolvent, and a re-

ceiver of said company and corporation appointed

and on January 3, 1908, a default was entered against

said officers and directors inchiding said J. Dalzell

Brown, and on January 14, 1908, said Superior Court

found said company and corporation to be insolvent

and unsafe for it to continue to do business, and or-

dered that a receiver be appointed, and on January

18, 1908, such judgment was accordingly entered in

said action.

VIII.

That said California Safe Deposit and Trust Com-

pany was insolvent on said December 7, 1907, and

for more than a year prior thereto said J. Dalzell

Brown well knew during all that time, and advertised

and requested your petitioners and others to deposit

their money with said company, and during the

months of September and October, 1907, your peti-

tioner, Kate A. O'Connell, as such administratrix,

deposited the sum of one thousand seven hundred

and seventy-four dollars ($1,774.00) with said com-

pany, and in the month of October, 1907, said Frieda

E. Major deposited the sum of eleven hundred and

twenty-five dollars ($1125.00) mth said company,

and about July or August or September, 1907, said

Maud A. Ralston deposited the sum of one hundred

dollars ($100) with said company, said company re-

ceiving and keeping each and all of said deposits as

a savings bank under the laws of the State of Cali-

fornia, agreeing to return said money to said deposi-
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tors on demand, and the allowance of said deposits

by said Brown at said time was a violation of sec-

tion 562 of the Penal Code of the State of Califor-

nia.

IX.

Said depositors and petitioners thereafter de-

manded from said company the payment of the

amount of their several deposits of money, and said

company has neglected and refused to pay the whole

or any part thereof, and no part thereof has ever

been paid to the petitioners or to any person for

them.

X.

During the past three j^ears, and during the term

of office of said J. Dalzell Brown as director, moneys

were embezzled and misappropriated by the officers

of said corporation, as follows

:

1. In violation of section 571 of the Civil Code

of the State of California more than the sum of five

million dollars of the money of the depositors of said

])ank and corporation was loaned on inadequate se-

curity.

2. In violation of section 578 of said Civil Code

more than the sum of three million dollars of the de-

posits and funds of said corporation was directly and

indirectly borrowed by the directors and officers of

said corporation.

3. In violation of said section 578 more than five

million dollars of the dc])osits and funds of said cor-

poration were loaned for which officers and directors

of said coiporation became and were obligors, en-

dorsers and sureties.
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4. In violation of section 561 of the Penal Code

officers of said corporation overdrew their accounts

with said bank, and therebj^ wrongfully obtained the

money and funds of said bank to the amount of one

million dollars.

5. In violation of section 560 of the Penal Code

and section of the Civil Code dividends to

more than one million dollars were made and paid

from other than the surplus profits arising from the

business thereof.

6. In violation of said sections of the Penal Code

and Civil Codes the capital stock of said corporation

y\to the amount of three million dollars was divided,

withdrawn, and paid to certain stockholders of said

corporation.

7. In violation of said sections of the Codes, debts

to the amount of six million dollars beyond the sub-

scribed capital stock were created.

8. During the past three years said J. Dalzell

Brown and other officers and directors of said cor-

poration knowingly received and possessed them-

selves of the monej'S, stocks, bonds and other prop-

erty of said coiporation otherwise than in the pay-

ment of a just demand and with intent to defraud,

omitted to make or cause or direct to be made a full

and true entry thereof in the books and accounts of

said corporation.

9. During the past three years said corporation

and savings bank has purchased, held and conveyed,

and now holds stock and shares of various worthless

and insolvent (corporations amounting to more than

four million dollars, which section 574 of the Civil
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Code and other laws of the State of California pro-

hiljit said corporation from purchasing, holding or

conveying.

10. The moneys received by said bank and corpo-

ration and its officers and directors were received as

a bank for safekeeping savings and loan according

to the restrictions provided by law, and during the

past three years said savings bank and corporation

purchased, invested, and loaned its capital and the

money of its depositors in mining shares or stocks to

the mount of more than one million dollars.

11. The foregoing acts specified in the petition

were also a wailful and malicious injury to property.

XI.

Under section 3 of Article XII of the Constitution

of the State of California and Sections 309 and 322

of the Civil Code and other laws of the State of Cali-

fornia, the joint and several liability of the officers of

said coi^poration including said J. Dalzcll Brown to

pay to each of the petitioners the several amounts of

their said deposits is fixed, determined, settled and

certain, and said liability and obligation arises upon

a contract and is a direct and ])rimary liability and

obligation.

XII.

Your petitioners further rc])resent that said J.

Dalzell Brown is insolvent, and that within four

months next preceding the date of the filing of this

petition the said J. Dalzell Brown while so insolvent

conmiitted acts of bankruptcy, in that he did hereto-

fore, to wit

:

1. On or about December 13, 1907, an action was

commenced in said Superior Court against said J.
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Dalzell Brown by A. B. Southard and J. A. Block

for the sum of $3,693.70 and said Brown with intent

to prefer such creditors allowed a judgment by de-

fault to be entered against him in said action on or

about December 23, 1907, and said judgment consti-

tutes a lien on the real estate of said Brown and is

still in full force and effect.

2. On or about the day of December, 1907,

said Brown with the intent and purpose of hindering,

delaying and defrauding his creditors and especially

your petitioners made and caused to be made con-

veyances and transfers of the property hereinafter

described and other property to his wife, Harriet D.

Brown, of said city and county of San Francisco,

without any valuable consideration and with intent

to prefer said Harriet D. Brown to all his other

creditors and especially these petitioners, and said

Harriet D. Brown joined in said intent and purpose;

1. That parcel of land on the Southerly side of

Washington Street and East of Buchan)^an Street,

in said City and County of San Francisco, with the

improvements thereon numbered 2231 Washington

Street, and being a part of Block 238 of the Western

Addition of said City and County of San Francisco,

and more particularly described in said conveyances

duly recorded in the office of the County Eecorder of

said City and County of San Francisco on the — day

of December, 1907.

2. That large tract of land situated on the East

side of Clear Lake in Lake Countj^, State of Califor-

nia, and known as Carson Rancho.
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3. Shares of stock in various corporations and

automobiles and other personal property and particu-

lars of which these petitioners are not at present pre-

pared to state with certaint.y.

Wherefore your petitioners pray:

1. That an order to show cause issue to said J.

Dalzell Brown.

2. That sers'ice of this petition with a subpoena

may be made as provided in the Acts of Congress re-

lating to bankruptcy.

3. That said J. Dalzell Brown may be adjudged

hy the Court a bankrupt within the purview of said

Acts.

4. That said judgment and attaching creditors A.

B. Southard and J, B. Block be restrained by the

order and injunction of this Court from selling or

encuml}ering the property of said J. Dalzell Brown

by virtue of said judgment.

5. That said Harriet D. Brown be restrained hy

the order and injunction of this Court from selling,

assigning, or encumbering the property mentioned

herein as conveyed to her.

6. That the present value of the debts or claim or

liability of the petitioners against said J. Dalzell

Brown be ascertained and liquidated.

KATE A. O'CONNELL,
As she is Administratrix of the Estate of George P.

O'Connell, Deceased.

MAUD A. RALSTON,
FRIEDA R. MAJOR,

Petitioners.

DANIEL O'CONNELL,
Attorney for Petitioners.
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OATH TO PETITION.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Frieda R. Major, Maud A. Ealston and Kate A.

O'Connell, as administratrix of the estate of George

P. O 'Connell deceased, being three of the petitioners

within named, do hereby make solemn oath that the

statements contained in the foregoing petition sub-

scribed by them, are true.

Before me this 27th day of January, A. D. 1908.

[Seal] J. J. KEERIGAN,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed January 28th, A. D. 1908, at

45 minutes past nine o'clock A. M. Jas. P. Brown,

Clerk. By John Fouga, Deputy Clerk.

Exhibit '*B'Ho Petition for Review.

In tlie District Court of the United States, Northern

District of California.

IN BANKRUPTCY—No. 5065.

In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Demurrer to Petition.

Comes now the respondent in the above-entitled

proceeding and demurs to the petition on file therein

upon the following grounds

:

I.

That said petition does not state facts sufficient
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to entitle the petitioners named therein to the relief

sought therein.

II.

That it appears from the face of said petition that

the petitioners named therein are not the holders of

provable claims against said respondent or the es-

tate of said respondent.

III.

That it appears upon the face of said petition that

the amount of the alleged claims of said petitioners

against respondent is not sufficient to entitle them

to the relief sought herein, or any relief.

IV.

Said petition is imcertain for the following rea-

sons:

(a) It cannot be determined therefrom by what

officers of the corporation named in said petition the

alleged embezzlement and misappropriation of funds

was done.

(b) It cannot be determined therefrom b.y whom

the sum of Five Million Dollars ($5,000,000) of the

mone.y of the depositors of said corporation was

loaned on inadequate security in alleged violation of

Section 571 of the Civil Code of California.

(c) It cannot be determined therefrom what di-

rectors and officers of said corporation in alleged

violation of section 578 ])orrowed the sum of Three

Million Dollars ($3,000,000).

(d) It cannot be detennined therefrom what

officers and directors of said cor]wration in violation

of said section 578 loaned the said smn of Five Mil-
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lion Dollars or became and were obligors, endorsers

and sureties therefor.

(e) It cannot be determined therefrom what

officer of said corporation overdrew their accounts

with said bank in alleged violation of Section 561 of

the Penal Code.

Wherefore, said respondent pra3^s that the relief

sought in said petition be denied and that said pe-

tition be dismissed.

Dated : San Francisco, February 21st, 1908.

HIRAM W. JOHNSON,
Attorney for Respondent.

[Endorsed]: Filed February 21st, 1908 at 4

o'clock and— minutes P. M. Jas. P. Brown, Clerk.

By Francis Krull, Deputy Clerk.

Exhibit ''C" to Petition for Review.

In the District Court of the United States, Northern

District of California.

No. 5605.

In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Order Overruling Demurrer to Petition, etc.

Ordered, that the demurrer to the petition asking

that the said J. Dalzell Brown be adjudged bankrupt,

be and the same is hereby overruled, and the defend-

ant will be allowed 10 days within which to answer

said petition.

Dated: San Francisco, Cal., April 23, 1908.

JOHN J. DE HAVEN,
Judge.
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[Endorsed]: Filed Apr. 23d, 1908, at 11 o'clock

and minutes A. M. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.

Clerk's Certificate to Exhibits to Petition for

Review.

I, Jas. P. Brown, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify the fore^s^oing to be full,

true and correct copies of The Creditor's Petition,

Demurrer Thereto, and Order Overruling the De-

murrer in the Matter of J. Dalzell Bro^ii, In Bank-

ruptcy, No. 5605, now remaining on file and of rec-

ord in this office.

Attest my hand and the seal of said District Court,

this 2nd day of May, A. D. 1908.

[Seal] JAS. P. BROWN,
Clerk.

By Francis Krull,

Deputy Clerk.

[Endorsed] : No. 1601. United States Circuit

Court of Appeals for the Ninth Circuit. J. Dalzell

Brown, Petitioner, vs. Frieda R. Major et al.. Re-

spondents. In the Matter of J. Dalzell Brown, In-

voluntary Bankrupt. Petition for Revision Under

Section 24b of the Bankruptcy Act of 1898 of the

Proceedings of the United States District Court for

the Northern District of California.

Filed May 4, 1908.

F. D. MONCKTON,
Clerk.
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IN THE

WinittX^^tatm Circuit Court of Appeals

FOR THE NINTH CIRCUIT

J. DALZELL BROWN,
Petitioner.

vs.

FRIEDA R. MAJOR, et al.,

Respondents.

In the Matter of

J. DALZELL BROWN,
Involuntary Bankrupt.

BRIEF OF PETITIONER.

This is a petition for the revision by this Court of an

order made by the United States District Court of the

Northern District of California, overruling the demur-

rer of petitioner herein to the petition of respondents,

wherein it is sought to have him adjudged a bankrupt.

This proceeding is based upon Section 24b of the Bank-

ruptcy Act of 1898.

It is alleged in the petition of respondents, on file in

the lower court, that they are depositors in the Cali-

fornia Safe Deposit and Trust Company, an insolvent



banking corporation of the City and Cour

Francisco; that the aggregate amount of the

is $2899, all of which money was deposited

bank between the months of July and Octo

that petitioner herein is the owner of 677 sh
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and for five years prior thereto, a director,

and manager of said banking corporation; t

30th of October, 1907, the bank closed an(

tinued closed and a receiver has been since j

that during the past three years and during

of office of said petitioner herein, moneys

bezzled and appropriated by the officers in v

certain sections of the Civil Code and of

Code of the State of California. In ten si

various misappropriations and unlawful a(

tempted, in most general language, to be set f

petition of respondents. It is alleged that

five million dollars of deposits was loaned

quate security; that more than three milli(
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surplus profits; that the capital stock to the

three million dollars was divided, withdraw

to stockholders; that debts to the amount of

dollars beyond the subscribed capital stoci

ated; that the corporation has purchased, he

veyed during the past three years stock

worthless and insolvent corporations to the

more than four million dollars. It is furt

in said petition that under Section 3 of Ar

and Sections 309 and 322 of the Civil Code

contractual in its nature and fixed and det

imposed upon petitioner in favor of respon

amount of their deposits, and upon such li

rest their right to proceed against petitioner

tary bankruptcy.

To the petition of respondents petitioner

interposed his demurrer averring, among o

first, that the said petition was insufficient

entitle the respondents to the relief soughi

that respondents were not the holders

claims against petitioner; and, thirdly, that

were not sufficient in amount to entitle therr

against petitioner. The court below ov(
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I.

THE PETITION IS UTTERLY LACKING IN FACTS.

It will be noticed that respondents depend upon a

two-fold liability of petitioner,—that of stockholder

and that of director and officer of the corporation.

The former we shall not discuss, for upon the face of

respondents' petition it appears that petitioner herein

is the owner of only two and one-fifth per cent, of the

capital stock of the banking corporation, and the

amount of his liability to respondents as a stockholder,

therefore, is less than the sum of sixty-four dollars and

insufficient upon which to base their petition in invol-

untary bankruptcy. (Sec. 59b B. A.) It is upon the

liability of petitioner as officer and director of the bank,

therefore, that the petition must rest.

As was before stated, there are in respondents' peti-

tion ten subdivisions of alleged embezzlements and

misappropriations by the officers of the corporation.

It is not purposed here to point out wherein each is

lacking in facts because they are so similar in their

deficiencies that one or two for illustration will suffice.

Respondents allege:

"i. In violation of Section 571 of the Civil Code
of the State of California, more than the sum of

five million dollars of the money of tlic depositors

of said bank and corporation was loaned on inade-

quate security.



'^2. In violation of Section 578 of said Civil

Code more than the sum of three million dollars

of the deposits and funds of said corporation was

directly and indirectly borrowed by the directors

and officers of said corporation."

In neither of these allegations is it shown that the

bank suffered any loss on account of the alleged mis-

conduct of its officers; nor is it shown that the borrowed

moneys were not repaid nor what the securities were

which are said to have been inadequate—a mere con-

clusion of the pleader—nor indeed, are any facts al-

leged upon which might be based a claim against peti-

tioner herein. The whole series of allegations of mis-

appropriation and embezzlement are made up of most

general statements, quotations from the statutes and con-

clusions of the pleader and not for one instant do they

meet the requirement that facts must be stated to entitle

one to relief.

II.

THE AMOUNT OF RESPONDENTS' CLAIMS IS NOT SHOWN

IN THE PETITION.

The petition must set forth and describe the claim or

claims of the petitioning creditors sufficiently to show



that they are provable claims and amount in the aggre-

gate to five hundred dollars or over.

Bankruptcy Act, Sec. 59b.

In re Stein, 130 Fed., 377.

In re Bedingfield, 96 Fed., 190.

In re IVestern Savings & T. Co., Fed. Cas.

17,442.

In re Hadley, Fed. Cas. 5894.

Respondents' petition shows a liability to them as

stockholder amounting to sixty-four dollars, but the

further amount of petitioner's liability, if, indeed, he is

liable at all to them, which we do not concede—is not

set forth. True, it is alleged that the amount of their

deposits is two thousand eight hundred and ninety-nine

dollars, but that sum is not the measure of petitioner's

liability.

It is provided by Section 309 of the Civil Code of

California as follows:

"309. The directors of corporations must not

make dividends, except from the surplus profits

arising from the business thereof; nor must they

create any debts beyond their subscribed capital

stock; nor must they divide, withdraw, or pay to

the stockholders, or any of them, any part of the

capital stock, except as hereinafter provided, nor re-

duce or increase the capital stock, except as herein

specially provided. For a violation of the provi-

sions of this section, the directors under whose ad-



ministration the same may have happened (except

those who may have caused their dissent therefrom

to be entered at large on the minutes of the directors

at the time, or were not present when the same did

happen) are, in their individual or private capacity,

jointly and severally liable to the corporation and

to the creditors thereof, to the full amount of the

capital stock so divided, withdrawn, paid out, or re-

duced, or debt contracted; and no statute of limita-

tions is a bar to any suit against such directors for

any sums for which they are liable by this section."

The Constitution of the State of California, Article

XII, Section 3 thereof, thus fixes the liability of direc-

tors of corporations:

''The directors or trustees of corporations and

joint stock associations shall be jointly and several-

ly liable to the creditors for all moneys embezzled

or misappropriated by the officers of such corpora-

tion, or joint stock association, during the term of

office of such director or trustee,"

In construing these sections it has been held by the

Supreme Court of the State of California that no in-

dividual cause of action is thereby given a creditor

against an officer of the corporation. That is to say, no

creditor can commence against a director an action at

law upon his debt: The right of recovery is not for

the amount owed by the corporation to the creditor.

The creditor simply acquires thereby the right to com-

mence for the benefit of every other creditor an action
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in equity against the director or officer for the losses

sustained by the corporation on account of the viola-

tion of the statute by the officers. Against the fund re-

covered the creditor has a claim in the ratio that the

amount of his corporate debt bears to the total amount

of the debts.

"It is stated in the brief of appellant that the court

below sustained the demurrer upon the ground that

the action should be one in equity and for the bene-

fit of all the creditors, and we think that the demur-

rer was properly sustained on that ground. The

clause in question (Art. XII, Sec. 3, of Constitu-

tion) provides that in case of embezzlement or mis-

appropriation the directors shall be liable to the

'creditors and stockholders' for moneys embezzled

or misappropriated; and the phrase 'the creditors'

evidently means all the creditors. . . .

"The moneys embezzled or misappropriated con-

stitute a fund for the benefit of at least all the credi-

tors who have been injured by the wrongful acts,

and the only proper remedy in such a case is a bill in

equity where all the creditors are parties, or are

represented, and in which there can be an account-

ing and equities adjusted, after all the facts have

been ascertained."

Winchester vs. Mabiiry, 122 Cal., 524.



See also:

Winchester vs. Howard, 136 Cal., at p. 441 ;

Stone vs. Ch'isholm, 113 U. S., 302;

National Bank vs. Dillingham, 147 N. Y., 603

;

Orr Shoe. Co. vs. Thompson, 89 Tex., 501.

It is evident, therefore, that the amount of any lia-

bility is as yet undetermined and in this respect the pe-

tition of respondents is deficient.

III.

THE CLAIM AGAINST PETITIONER AS AN OFFICER AND

DIRECTOR OF THE CORPORATION IS NOT A PROVABLE

CLAIM.

One of the requisites of a petition in involuntary

bankruptcy is that the petitioning creditors shall be the

holders of provable claims aggregating five hundred

dollars in amount (Sec. 59 b., B. A.). Provable claims

are those defined by Section 63a of the Act which is as

follows:

"Section 63a. Debts of the bankrupt may be

proved and allowed against his estate which are

"(i) Fixed Liability. A fixed liability, as evi-

denced by a judgment or an instrument in writing,

absolutely owing at the time of the filing of the

petition against him, whether then payable or not,

with any interest thereon which would have been

recoverable at that date, or with a rebate of interest



10

upon such as were not then payable and did not bear

interest;

"(2.) Costs of Suit Due, etc. Due as costs tax-

able against an involuntary bankrupt who was at the

time of tlie filing of the petition against him plain-

tiff in a cause of action which would pass to the

trustee and which the trustee declines to prosecute

after notice;

"(3.) Costs Incurred Before Filing Petition.

Founded upon a claim for taxable costs incurred in

good faith by a creditor before the filing of the peti-

tion in an action to recover a provable debt;

"(4.) On Open Account. Founded upon an

open account, or upon a contract express or implied

;

and

"(5.) Judgments. Founded upon provable

debts reduced to judgment after the filing of the

petition and before the consideration of the bank-

rupt's application for a discharge, less costs incurred

and interests accrued after the filing of the petition

and up to the time of the entry of such judgments."

It will at once be observed that the claim of respond-

ents based upon petitioner's liability as director or of-

ficer of the corporation, belongs to none of these. It is

not a fixed liability as defined by subdivision i of said

Section 63, for it is evidenced neither by a judgment

nor by an instrument in writing nor does it bear any of

the other characteristics of the debts belonging to that

subdivision. Nor does it come within either of sub-

divisions 2, 3 or 5, and no argument is required to sup-

port this statement. Respondents allege that the obli-
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gation and liability arises upon a contract and thus seek

to bring themselves within the provisions of subdivision

four of Section 63, but that such liability is not con-

tractual in its nature has been so universally held by the

courts of this country, both State and national, that

the question is no longer open to argument. By the

very allegations of their petition, respondents exclude

the idea of any contractual relation existing betw^een

themselves and petitioner, for they aver that their re-

lations w^ith the banking corporation did not begin till

September, 1907, and they would enforce a liability

for acts alleged to have extended over a period of three

years prior to the filing of their petition. There is a vast

difference between the liability imposed upon a stock-

holder and that imposed upon a director of a cor-

poration. In the former, the liability is fixed and

certain and is for a fixed and certain proportion of the

debt itself and the creditor is not bound to look to the

corporation at all for the debt but may proceed in the

first instance against the stockholder. In other words,

the obligation of the stockholder for the debt of the

corporation is primary; he is the principal and the cor-

poration, in the creation of the indebtedness, is his

agent. But the director's liability is far different. He

is responsible not for the debt but for the whole amount

of the losses to the corporation occasioned by his wrong-

ful acts and those of his fellows. No action at law

can be maintained against him by a creditor for this

debt, but the creditor must sue in equity for the amount
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of losses sustained by the corporation and for the bene-

fit of all other creditors. The term of office of the di-

rector may have expired or the claim of the creditor

may have arisen long after the act of the director, but

he may not avail himself of these facts. The law im-

poses a penalty upon him not only for his own acts but

for the acts of his fellow officers and directors as well.

In its every aspect this liability is wholly penal and

lacks any of the characteristics of a contract. There is

no mutuality of the parties, no meeting of their minds

and, as has been said, the courts of the land, with an

unanimity that makes argument seem useless have de-

clared the liability penal and not contractual.

In an early California case, the Supreme Court, in

passing upon a similar statute (the predecessor of the

present Section 309 of the Civil Code), said:

"This statute provides for making one person in-

dividually liable for the debts of another, and pre-

scribes how and under what circumstances he shall

be held thus liable. Like other statutes uhich cre-

ate a forfeiture or impose a penalty, it is to be

strictly construed; and every intendment and pre-

sumption is in favor of the defendant in such cases."

Irvine vs. McKeon, 23 Cal., 472.

Again, the same court, referring to the very section

of the Code here under consideration, held that "while

" such laws are to be commended, as in the interest of
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" creditors and fair dealing, they are penal in their na-

*' ture, and should be strictly construed."

Moore vs. Lent, 8i Cal., 504.

In the case of First National Bank of Plymouth vs.

Price, 33 Md., 487, a statute almost identical in lan-

guage to the one here under consideration was passed

upon by the Supreme Court of Maryland. In that case a

statute of Pennsylvania provided that the total amount

of the debts and liabilities of certain corporations

should never exceed the amount of their capital stock

paid in; and if any debts or liabilities should be con-

tracted exceeding said amount, the directors and officers

contracting the same, or assenting thereto, should be

jointly and severally liable in their individual capaci-

ties for the whole amount of such excess and the same

might be recovered by an action of debt. The Court

held:

"This liability does not arise upon any contract

to which the directors are parties, but is altogether

statutory, imposed upon them as wrongdoers, and

in its nature penal, and, as such, can only be en-

forced within the State where the statute operates."

The rule as to the nature of the liability of officers

and directors of corporations is thus stated by law

writers

:

"The statutes making officers of corporations lia-

ble for the corporate debts in certain cases are re-



garded by most courts as of a penal nature, the lia-

bility under the statutes not being founded upon

contract, but arising from misconduct in office."

21 Am. &' Eng. Enc. Law, p. 882.

See also:

Chase vs. Curtis, 113 U. S., 452.

Park Bank vs. Remsen, 158 U. S., 342.

In a well-considered case in the United States Circuit

Court for the District of Oregon, this question was

squarely before the court. The statute under considera-

tion, while not identical in terms with the statute here

under consideration, is substantially the same, and upon

the nature of the liability thus created the decision of

the Court was as follows:

"In considering the second ground of demurrer,

the first question to be determined is whether the

liability created by the statute is a penalty, such

that an action to enforce it is barred at the end of

three years. The Oregon statute above quoted is sim-

ilar to that of many of the States upon the same sub-

ject. In nearly all of such States it has been held that

such a statute is penal in its nature, and than an ac-

tion to enforce liability thereunder is subject

to the Statute of Limitations which is made
applicable to actions for the recovery of pen-

alties. The courts have recognized the rem-
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edial features of the statutes in that they

inure to the benefit of the creditors, for whose

protection they are intended, but they have also held

that, so far as the directors are concerned, the lia-

bility is in the nature of a penalty, and that the

statutory provisions must be strictly construed. In

this respect, reason is clearly coincident with the

weight of authority. The liability imposed upon

directors under the statute is absolute. It is not

apportioned to the amount of the interest which the

directors may have in the corporation as stock-

holders or otherwise, thus differing from the statu-

tory liability of stockholders. It is not predicated

upon the amount of the benefit which may accrue to

the directors from the illegal dividend. It does

not depend upon the amount of the dividend which

is declared, nor the extent of the injury to the credi-

tor, which is thereby occasioned. It is intended by

such statutes upon grounds of public policy to re-

quire the directors of corporations to exercise dili-

gence, to deal honestly with creditors, and to faith-

fully perform their duties. The law clearly pre-

sumes that the director is bound to know the condi-

tion of his corporation, and to know whether or not

dividends are payable; and it makes no excuse nor

release of liabilty on account of his failure to ac-

quire such knowledge. It is immaterial that the

statute contains no direct prohibition of the pay-

ment of dividends under the circumstances men-

tioned therein. It is sufficient that a penalty is de-

nounced against the act. That penalty can be re-
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garded in no other light than as a punishment for

the injurious act."

Patterson vs. Thompson, 86 Fed., 85.

(And see numerous cases cited by the Court.)

In the case at bar, like the case last cited, the claim

of respondents against petitioner as officer and director

of the corporation is not based alone upon his acts; it

is sought to hold him responsible for the acts of the

officers and directors during the whole of the period of

time embraced in the allegations of the petition—pure-

ly the imposition of a penalty upon him and barren of

any mark or characteristic of a contract. The claims

are not embraced within any subdivision of Section 63a

of the Bankruptcy Act and are therefore not provable.

IV.

RESPONDENTS' CLAIMS ARE UNLIQUIDATED AND HENCE

THEIR PETITION MUST FALL.

It has already been pointed out herein that the claims

of respondents, based upon the liability of petitioner

as an officer and director of the corporation, are un-

liquidated and the method of their liquidation under

the State law has also been shown (Supra, Point II).

Under Section 63b of the Bankruptcy Act, "unliqui-

*' dated claims against the bankrupt may, pursuant to

" application of the Court, be liquidated in such man-

" ner as it shall direct, and may thereafter be proved
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" and allowed against his estate." It would seem then

that some bankruptcy proceeding must be already be-

fore the Court in order that unliquidated claims may
become provable therein. If no such proceeding be

pending, respondents must bring themselves within one

of the classes into which provable claims are divided;

that is, in this instance, they must make their claims

fixed and direct debts by reducing them to a judgment.

An unliquidated claim does not become provable until

it has been liquidated. This is plain from the Act itself,

which does not need any construction, for the language

of the statute is, ''and may thereafter" (i. e., after liqui-

dation as the Court shall direct) "be proved and al-

lowed against his estate." In other words, an unliqui-

dated claim is not provable till after its liquidation in

the manner directed by the Court.

In the District Court of the Western District of

Pennsylvania this question has been passed upon by

the Court and it was there held that the holders of un-

liquidated claims are not the "creditors" intended to

be included among those who may institute an involun-

tary proceeding. The following excerpt from the

opinion of the Court is most apt to the case at bar:

"How and when is such claim liquidated and

proved? Is liquidation its proof, is proof its liqui-

dation, or are the two separate steps? The statute

settles this. Subdivision 'a' of Section 63 defines

under five clauses claims that may be proved, while

Subdivision 'b' provides for the precedent liquida-
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tion, and thereafter for the proof, of unliquidated

claims. The provision is: 'Unliquidated claims

against the bankrupt may, pursuant to application

to the Court, be liquidated in such manner as it

shall direct and may thereafter be proved and al-

lowed against his estate.' It will thus be seen the

demand is proved after liquidation, and that prior

thereto an application is to be made to the Court

for direction as to the manner of such liquidation.

After careful and deliberate consideration of the

question here involved, we have reached the con-

clusion that the unliquidated demand herein only

becomes a provable debt after it has been judicially

ascertained and liquidated in the statutory method

set forth. Such construction is in accord with other

provisions of the Act. The provisions requiring

petitioning creditors should have claims aggregat-

ing $500 in excess of all securities, evidence that

Congress felt there should be definite, ascertained

claims, and that, too, in excess of all securities, as

a foundation on which to base a petition to adjudi-

cate one a bankrupt. Where a claim against an-

other has not been judicially ascertained, and where

its validity and certainty are evidenced by no paper,

acknowledgment or other admission of the debtor,

it would ofifend our sense of right to allow such self-

asserted claim to constitute sufficient ground for

harassing another with a petition in bankruptcy. It

will readily be seen that an averred but unfounded

claim might be made an effective weapon to enforce

an unjust demand, or even to bankrupt a struggling,

but solvent, debtor. Of course no such consequence

would result from the case in hand. The property
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of the company has been sold at sheriff's sale, but

the question raised is jurisdictional. It is therefore

better for all parties that we should meet such ques-

tions at the threshold rather than allow the case to

proceed only to find at the end that the Court was

without jurisdiction. Being of the opinion the peti-

tioners have no standing as petitioning creditors, an

order may be prepared dismissing the petition."

In re Big Meadows Gas Co., 113 Fed., 974.

In Beers vs. Han/in, 99 Fed., 695, the Court held

that an unliquidated claim is not provable in bank-

ruptcy.

That there must first be an adjudication before an

unliquidated claim can be liquidated and proved under

Section 63b, is held in the following cases:

In re Morales, 105 Fed., 761

;

In re Silverman, loi Fed., 223.

In the Matter of Brinckman, 103 Fed., 65, the Court

held that one having an unliquidated claim against an

insolvent debtor is not such a creditor as is entitled to

institute involuntary proceedings to have his debtor ad-

judged a bankrupt.

It will thus be seen that upon the claims alleged by

respondents against petitioner as a director and officer

of the banking corporation—claims as yet unliquidated

—they are not entitled to institute a proceeding in in-

voluntary bankruptcy against him.
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Upon all the points urged herein it is submitted that

petitioner's demurrer was well taken, and it is respect-

fully asked that this Court set aside the ruling of the

lower court and direct the entry of an order sustaining

the demurrer of petitioner and dismissing respondents'

petition.

HIRAM W. JOHNSON,
Attorney for Petitioner J. Dalzell Brown.
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BRIEF OF RESPONDENTS

The demurrer is defective.

The record (page 15) shows that the demurrer has

the fatal defect of a want of certificate and verifica-

tion as required hy the equity rules of the U. S. Courts

and must be overruled.

II.

The petition states sufficient facts.



1. The petition follows official form No. 3, which

General Order XXXVIII requires to be used and fol-

lowed. The petition alleges: "That said J. Dalzell

Brown * * * owes debts to the amount of $1000."

"That your petitioners are creditors of said J. Dalzell

Brown, having proveable claims amounting in the ag-

gregate, in excess of securities held by them, to the

sum of $500." (Record, page 5.)

This has been directly held a sufficient statement of

petitioners' claims as against a demurrer.

In re Hark, 135 Fed. 604.

In re Stern (C. C. A.), 116 Fed. 604.

2. But the petition further states the "nature and

amount" of petitioners' claims in Paragraph VIII, as

follows

:

"That at all times herein mentioned said J. Dalzell

Brown was and is a stockholder and holding 677 shares

of the capital stock of the said California Safe Deposit

and Trust Company."

"That on November 1, 1907, and for five years prior

thereto, said J. Dalzell Brown was a director and vice-

president and manager of said California Safe Deposit

and Trust Company.

"That said California Safe Deposit and Trust Com-

pany was insolvent on said December 7, 1907, and for

more than a year prior thereto said J. Dalzell Brown

well knew during all that time, and advertised and

lequested your petitioners and others to deposit their

money with said Company; and during the months of



September and October, 1907, your petitioner, Kate A.

O'Connell, as such administratrix, deposited the sum

of $1774.00 with said Company, and in the month of

October, 1907, said Frieda R. Major deposited the sum

of $1125.00 with said Company, and about July or

August or September, 1907, said Maud A. Ralston de-

posited the sum of $100 with said Company, said Com-

pany receiving and keeping each and all of said deposits

as a savings bank under the laws of the State of Cali-

fornia, agreeing to return said money to said depositors

on demand, and the allowance of said deposits by said

Brown at said time was a violation of Section 562 of

the Penal Code of the State of California." (Record,

pages 7 and 8.)

Said Section 562 provides that: "Every officer, agent,

teller or clerk of any bank, and every individual banker,

or agent, teller or clerk of any individual banker who

receives any deposits, knowing that such bank or asso-

ciation or banker is insolvent, is guilty of a misde-

meanor. '

'

Said petition further alleges in Paragraph IX:

"Said depositors and petitioners thereafter demanded

from said Company the payment of the amount of their

several deposits of money, and said Company has neg-

lected and refused to pay the whole or any part thereof

and no part thereof has ever been paid to the petitioners

or to any person for them." (Record, page 8.)

3. The corporation and its directors and agents are

jointly and severally liable for the consequential injury



caused by the unlawful acta of the agents and servants

of the corporation whether said acts were intentional

and willful or only negligent acts. No other privity is

necessary other than such as is created by the unlawful

act and the consequential injury—such as false state-

ments in its advertising.

Phelps vs. Wait, 30 N. Y. 78;

Snydam vs. Moore, 8 Barb. 358;

Brief vs. Mali, 36 N. Y. 205.

4. A claim of money obtained by the bankrupt from

the petitioners by fraudulent means, of such character

that the claimant might waive the tort and sue on an

implied contract is proveable in bankruptcy.

In re Filer, 125 Fed. 261

;

In re Yates, 114 Fed. 365.

"An implied contract is one, the existence and terms

of which are manifested by conduct" (Civ. Code, Sec.

1621); or, in the language of a learned writer, is in-

ferred from the conduct, situation, or mutual relation of

the parties, and enforced by the law on the ground of

justice. (Metcalf on Contracts, 4.)

Jennings vs. Bank of Cal., 79 Cal.

It is plain on these allegations that J. Dalzell Brown

is liable on an implied contract for money had and re-

ceived to pay petitioners at least the full amount of

their said several deposits.

5. Damages for breach of an executory contract con-

stitute a claim proveable in bankruptcy.

In re Stern et al, 116 Fed. 604 C. C. A.;

In re Shoe Co., 130 Fed. 881 C. C. A.



Petitioners' brief (page 11) admits that the corpora-

tion is simply the agent of the directors and stock-

holders, and the contract to repay the deposits on de-

mand is alleged to have been broken, and the amount

of the damages is the amount of the deposits.

III.

The petition in Paragraph X (Record, page 8) further

alleges that:

''During the past three years, and during the term

of office of said J. Dalzell Brown as director, moneys

were embezzled and misappropriated by the officers of

said corporation," and in ten subdivisions specifies how

the money was embezzled and misappropriated, in sub-

stance as follows:

1. More than $5,000,000 of the money of the deposit-

ors was loaned on inadequate security in violation of

Section 571 of the Civil Code of California.

Section 571 applies to savings and loan corporations

and says:

"No such corporation must loan money, except on

adequate security on real or personal property, and

such loan must not be for longer period than ten years."

[Respondents here call attention to the fact that all

the details and evidence proving this charge and all the

following charges have been in the possession and con-

trol of the petitioner and he knows what facts and evi-

dence he has to meet.]

2. More than $3,000,000 of the deposits and funds

were directly and indirectly borrowed by the directors



and officers of said corporation in violation of Section

578 of the Civil Code of California."

Section 578 provides: "No director or officer of any

savings and loan corporation must, directly or indi-

rectly, for himself or as the partner or agent of others,

borrow any of the deposits or other funds of such cor-

poration; nor must he become an endorser or surety

for loans to others, nor in any manner be an obligor for

moneys borrowed of or loaned by such corporation."

3. More than $5,000,000 of the deposits and funds of

said corporation were loaned, for which officers and

directors of said corporation became and were obligors,

endorsers and sureties in violation of said Section 578.

4. Officers of said corporation overdrew their ac-

counts with said bank, and thereby wrongfully obtained

the money and funds of said bank to the amount of

$1,000,000 in violation of Section 561 of the Penal Code

of California. (Record, page 9.)

Section 561 of the Penal Code provides :

'

' Every offi-

cer, agent, teller or clerk of any savings bank, who

knowingly overdraws his account with such bank, and

thereby wrongfully obtains the money, note or funds of

such bank is guilty of a misdemeanor."

5. Dividends of more than $1,000,000 were made and

paid from other than the surplus profits arising from

the business of said corporation and in violation of

the Civil Code and Section 560 of the Penal Code.

Section 560 of the Penal Code provides that: "Every

director of any stock corporation who concurs in any



vote or act of the directors of such corporation or any

of them by which it is intended, either * * * (1) To

make any dividend except from the surplus profits aris-

ing from the business of the corporation, and in the

cases and manner allowed by law; or (2) to divide,

withdraw, or in any manner, except as provided by

law, pay to the stockholders or any of them, any part

of the capital stock of the corporation, * * * is

guilty of a misdemeanor."

Section 568 of said Penal Code provides: "Every

director of a corporation or joint stock association is

deemed to possess such a knowledge of the affairs of

his corporation as to enable him to determine whether

any act, proceeding or omission of its directors is a

violation of this chapter." Said "chapter" includes

Sections 557 to 572 inclusive.

6. Subdivision 10 alleges that the moneys received

by said bank and corporation and its officers and direc-

tors were received as a bank for safekeeping, savings

and loan according to the restrictions provided by law,

and during the past three years said savings bank and

corporation purchased, invested and loaned its capital

and the money of its depositors in mining shares or

stocks to the amount of more than one million dollars.

Section 581 of the Civil Code provides: "No sav-

ings bank shall lend to exceed sixty per cent of the

market value of any piece of real estate to be taken as

security, except for the purpose of facilitating the sale

of property owned by the corporation. And it shall

be unlawful for any savings and loan society, or sav-
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ings bank, to purchase, invest, or loan its capital, or the

money of its depositors, or any part of either, in min-

ing shares or stocks. Any president or managing officer

who knowingly consents to a violation of the above pro-

vision shall be deemed guilty of a felony."

To constitute embezzlement or misappropnation of

the monej^ it was not necessary to have "shown that

the bank suffered any loss on account of the alleged

misconduct of its officers," or "that the borrowed

moneys were not repaid," or "what the securities were

which are said to have been inadequate." (Petitioner's

brief, page 5.)

Whether or not the securities were "inadequate" is

a question of fact; the allegation that "$5,000,000 of the

depositors' money was loaned on inadequate security"

is an allegation evidenced and proved by each particular

loan making up that $5,000,000; it is not necessary to

state the evidence; and the statement of the various

loans making up $5,000,000 would violate the rule re-

quiring conciseness in the complaint; the petitioner

would be given no new information and is further pro-

tected by a demand and order for a bill of particulars

before trial.

"It is not necessary to state when the several amounts

became due as it is alleged they have proveable claims;

nor is there anj^thing to require them to state the

amount of the securities held, nor the innnner in which

the value of the securities is fixed."

In re Hark, 135 Fed. 604;

In re Stern, C. C. A., 116 Fed. 604.

"Greater detail of statement than creditors can



probably furnish will not be required," nor actions or

conduct showing intent of parties which may be in-

ferred from the facts alleged and proved.

In re Mero, 128 Fed. 630.

"To compel nicety of pleading is more likely to lead

to the escape of dishonest men from their liabilities,

than to protect honest debtors from the spiteful attacks

of dishonest creditors."

Milgraun & Ost, 129 Fed. 827.

The embezzlements and misappropriations of money

by the officers of the bank were peculiarly within the

knowledge of the petitioner, and the evidence and proof

of them within the control of himself, and his co-direct-

ors, and he therefore had more knowledge and notice

than the petitioners of what he would be expected to

meet; and no more could be required from the peti-

tioners than the allegation of the ultimate facts. The

items and details are mere evidentiary facts.

(leneral Order XXXVII gives power to the judge to

"modify the rules for the preparation of any partic-

uhir case so as to facilitate a speedy hearing," which

taken into consideration with the fact that creditors

may appear for themselves, and dishonest debtors may

remove their property before the creditor is able to

get all the details of the fraud before filing his petition,

it seems the call for more details in the petition in this
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ease would defeat the object aud pui'j)ose of the Bank-

ruptcy Act.

IV.

In answer to petitioner's Point II on page 5 of his

brief that, "The amount of respondents' claims is not

shown in the petition," the respondents assert that the

amount of their claims is shown in the petition as is

conceded in the following quotation from page 6 of peti-

tioner's brief;

"True, it is alleged that the amount of their deposits

is two thousand eight hundred and ninety-nine dollars,

but that sum is not the measure of petitioner's lia-

bility."

The respondents do not pretend to have any other

claim than "the amount of their deposits," and the

above quotations show that they have clearly and plainly

set forth that "amount."

2. Under Rule 24 of this Court it is not specified as

error or as a point relied upon by petitioner that re-

spondents did not allege "the measure of petitioner's

liability."

3. If they had so specified, it would have been en-

tirely immaterial, because the measure of petitioner's

liability is entirely immaterial so far as this demurrer

is concerned, because petitioner is charged with acts of

bankruptcy under Clause I of Section 3A of the Bank-

ruptcy Act (Record, page 11), and as for the purpose

of determining the demurrer those allegations are taken
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to be true, it makes the question of solvency or insol-

vency of the petitioner imrcaterial, and therefore the

amount of his liability immaterial.

West Co. vs. Lea, 174 U. S. 595.

4. But the original petition (Record, page 10) al-

leges, "that J. Dalzell Brown is insolvent," and this is

sufficient allegation according to official form 3; and it

also alleges the insolvency of the bank (Record, pages

6 and 7), and that more than ten million dollars of its

moneys were embezzled and misappropriated, for which

J. Dalzell Brown is responsible as a director, and thus

states the measure of his liability for the purposes of

this demurrer.

5. Proceedings in bankruptcy are for and in behalf

of all creditors, and all creditors who prove their claims

are entitled to share in the fund recovered from the

directors, and this proceeding is not at law or for the

benefit of any individual creditor, and the authorities

cited in pages 8 and 9 of petitioner's brief have no

bearing whatever on petitioner's point.

It is not necessary to have the amount of the liability

of a bankrupt determined before filing an involuntary

petition.

ThCwSe claims against petitioner are proveable claims.

1. Tliey constitute "a fixed liability as evidenced by

* * * an instrument in writing absolutely owing
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at the time of the filing of the petition against him,"

under Clause 7 of Section 63A of the Act.

The instruments in writing were the bank books de-

livered to the depositors with the rules and regulations

in them, and also the amounts and dates of their de-

posits. Also the bank books kept by the bank as re-

quired by law and containing the same rules and ele-

ments of the contract.

The money was payable on demand and the demand

was made and refused before filing the petition, and

the money was thereafter absolutely owing and the

liability was fixed. Brown was a principal, the corpora-

tion his agent.

2. But the petitioner's liability was "founded upon

* * * a contract express or implied," and comes

within Clause 4 of said Section 63A.

3. We have shown the liability of said J. Dalzell

Brown on an implied contract for money had and re-

ceived, the depositors waiving the tort for the fraud.

(Par. 2 of this brief.)

4. Section 3 of Article XII of the Constitution of the

State of California provides as follows: "Sec. 3. Each

stockholder of a corporation or joint association shall

be individually and personally liable for such proportion

of all its debts and liabilities contracted or incurred,

during the time he was a stockholder, as the amount

of stock or shares owned by him bears to the whole

of the subscribed capital stock, or shares of the cor-

poration or association.

"The directors or trustees of corporations and joint
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stock associations shall be jointly and severally liable

to the creditors and stockholders for all moneys em-

bezzled and misappropriated by the officers of such cor-

poration or joint stock association, during the term of

such directors or trustees."

Section 309 of the Civil Code of California provides

that: "The directors of corporations must not make

dividends, except from the surplus profits arising from

the business thereof, nor must they create any debts

beyond their subscribed capital stock, nor must they

divide, withdraw, or pay to the stockholders or any of

them any part of the capital stock, except as herein-

after provided, nor reduce or increase the capital stock,

except as herein especially provided. For a violation

of the provisions of this section, the directors under

whose administration the same may have happened

(except those who may have caused their dissent there-

from to be entered at large on the minutes of the

directors at the time, or were not present when the

same happened) are, in their individual or private

capacity, jointly and severally liable to the corporation

and the creditors thereof, to the full amount of the

capital stock so divided, withdrawn, paid out, or re-

duced, or debt contracted."

The foregoing were the laws of the State before and

during the time the petitioner was a stockholder and

director of the California Safe Deposit and Trust Com-

pany, which law he is conclusively presumed to have

known ; he knew the terms upon which he could become

a stockholder and director, and with that knowledge he
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purchased stock and accepted the office of director with-

out objection, and exercised its functions during the

three years when the embezzlements and misappropri-

ations are alleged to have taken place; such conduct

amounts to an assent and a contract on the part of each

director as implied by law to become a surety for the

officers of the corporation for all moneys embezzled

or misappropriated by the said officers.

Winchester vs. Howard, 136 Cal. 432;

Jennings vs. Bank of Cal., 79 Cal. 326.

It is clear that whatever the difference in extent of

the liability of the stockholder and director may be,

that liability is founded on the same thing, or rather

has the one and same foundation, namely, Section 3

of Art. XII of the Constitution of the State of Cali-

fornia.

That that liability is "founded upon a contract" was

directly and explicitly decided by the Supreme Court

of California, so far as a stockholder is concerned, in

Kennedy vs. Cal. Bank, 97 Cal. 95.

That that liability is founded upon a contract so far as

a director is concerned, was also directly decided by

the Supreme Court of California in

Winchester vs. Howard, 136 Cal. 432.

The Federal Courts will accept these decisions of the

Supreme Court of California as binding and decisive

of this question.

Flash vs. Conn, 109 U. S. 371.

Any conflicting decisions in other States and juris-
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dictions must give way to the above decisions of the

Supreme Court of California.
i^^Si,^

5. But the authorities cited by petitioner in his brief

are not in conflict, as will be seen on examination. None

of them hold that liability to a ** forfeiture " or a "pen-

alt)^" or a ''punishment" cannot he founded upon a con-

tract. It is elementary that persons can agree upon

anything not prohibited by law. Any person can there-

fore agree to be liable to a "forfeiture" or a "penalty"

or a "punishment." We have seen an agreement or

contract can be implied from conduct. All existing ap-

plicable law enters into every contract. The provisions

of Section 3 of Article XII of the Constitution pre-

scribing the liabilities and burdens of all those who

became stockholders and directors of corporations were

in force when J. Dalzell Brown became a stockholder

and director of this corporation. By accepting the bene-

fits of director and stockholder, he at the same time as-

sented and agreed to assume its liabilities and burdens.

Whether you call those liabilities and burdens, "forfeit-

ures" or "penalties" or "punishments" or any other

name, does not in any way change the fact or law that

thej" are "founded upon a contract" made by the vol-

untary act of J. Dalzell Brown becoming a stockholder

and director of this bank. In addition to all that, the

language of the law construed in the other cases dif-

fered from the law of California.

VI.

Petitioner's point IV, on page 16 of his brief, "Re-

spondents' claims are unliquidated and hence their pe-
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tition must fall," proceeds on a false premise based on

an erroneous view of the law, and petitioner's point

must fall.

1. The question is not whether the claims are "liqui-

dated" or *' unliquidated," but whether they are "prove-

able" claims.

In re Stern, 116 Fed. 606, C. C. A.

2. There is a clear distinction between "proveable

claims" and ''allowable claims," and the former is not

the equivalent of the latter.

In re Rothenberg, 140 Fed. 798;

In re Hornstein, 122 Fed. 272;

In re Gerson, 107 Fed. 897.

3. They may be ''proveable claims" and "unliqui-

dated" at the same time.

In re ^tern, 116 Fed. 606, C. C. A.;

In re Manhattan Ice Co., 114 Fed. 399.

4. A creditor having a "proveable claim," although

the amount is "unliquidated," may file a petition in

bankruptcy .j'ainst his debtor.

In re ''\oe Co., 130 Fed. 881, C. C. A.;
4 '

In re rHer, 125 Fed. 261.

5. The amount of the claims can be determined on

the trial, and such a defense must be set up in the

answer.

6. The claims of the respondents are li(|uidated as

much as they can be; no verdict or judgment of a Court

can make the amount more definite and certain.
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In re Filer, 125 Fed. 261.

7. Prayer 6 of the creditors' petition (Record, page

12) provides for any liquidation at the trial if any liqui-

dation should be necessary.

8. Of the authorities cited by petitioner, In re Big

Meadows Co. has been since in effect overruled by the

weight of authority. The others are not in point nor in

conflict. In re Brinckman the claim was for a tort.

Respondents do not claim that a debt or claim can be

actually proved before it is liquidated, but it may have

the qualities or ability to be proved at some future date

before the estate is closed, by being liquidated in the

meantime, and therefore before it is actually * liqui-

dated," it is a ''proveable" claim. The other cases

cited go no further.

It is therefore respectfully submitted tl t the order

of the District Court overruling the demurrer was cor-

rect, and respondents respectfully ask this Court tf

enter an order affirming the order and ruling of said

District Court.
^^

Respectfully submitted, i^

DANIEL O'^ONNEI.l.,

Attorney for said '?,c;spondents.
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In the United States Circuit Court of Appeals of

the Ninth Circuit.

IN BANKRUPTCY.

In re Petition of DAVID F. WALKER, for Review.

Notice of Filing of Petition for Review.

To Messrs. Dinkelspiel & Schlesinger, Attorneys for

Alexander J. Woodside, et als., and to Daniel

O'Connell, Esq., Attorney for Frieda R. Major

et als.

You are hereby notified that on the 4th day of

May, 1908, at ten o'clock A. M. of said day, we shall

file in the Clerk's office of the United States Circuit

Court of Appeals for the Ninth Circuit, in the City

of San Francisco, a petition for review in the above-

entitled cause, a copy of which petition is hereto

attached as a part of this notice, and we will then ask

to have the case docketed and the necessar.y order

made therein to have said case set down for hearing.

CHICKERING & GREGORY,
Attorneys for Petitioner.

Service of the above notice is hereb}?- accepted this

2d day of May, 1908.

DANIEL O'CONNELL.
DINKELSPIEL & SCHLESINGER.

[Endorsed] : No. 1602. Filed May 4, 1908. F. D.

Monckton, Clerk.
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In the United States Circuit Court of Appeals in and

for the Ninth Circuit.

In the Matter of DAVID F. WALKER, Petitioner.

Petition for Review.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

The petition of David F. Walker respectfully shows

unto this Court:

I.

That on the 30th day of December, 1907, the peti-

tion of Alexander J. Woodside et al., petitioners, vs.

David F. Walker, respondent, was presented to the

Hon. John J. De Haven, Judge of the District Court

of the United States for the Nothern District of

California, a true copy of which petition is hereto

attached and marked Exhibit "A."

II.

That on the 28th day of January, 1908, a petition

to intervene in the matter of David F. Walker, in-

voluntary bankrupt, by Frieda R. Major and Kate

A. O'Connell, administratrix, Avas presented to the

Hon. John J. De Haven, Judge of the District Court

of the United States for the Nothern District of Cali-

fornia, a true copy of which petition to intervene is

hereto attached and marked Exhibit '*B."

III.

That on the 24th day of February, 1908, this peti-

tioner, by his counsel, filed a demurrer to the petition

referred to in Paragraph I hereof, a true copy of

w^hich is hereto attached and marked Exhibit "C."
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IV.

That on the 24th day of February, 1908, the peti-

tioner herein, by his counsel, filed a demurrer to said

petition to intervene, referred to in Paragraph II

herein, a true copy of which is hereto attached and

marked Exhibit "D."

V.

That on the 5th day of March, 1908, a petition to

amend the petition to intervene filed by Frieda R.

Major et al., and referred to in Paragraph II herein,

was filed with the amendments by the said petition-

ers, a true copy of which is hereto attached and

marked Exhibit "E."

VI.

That on the 26th day of March, 1908, Alexander J.

Woodside et al. presented to the Hon. John J. De

Haven, Judge of the District Court of the United

States for the Northern District of California, an

amended petition to have this petitioner adjudged an

involuntary bankrupt, a true copy of which petition

is hereto attached and marked Exhibit ''F."

VII.

That on the 26th day of March 1908, said David

F. Walker, petitioner herein, hj his counsel, filed a

demurrer to the amended petition to intervene, and

a notice of motion to strike the amended petition to

intem^ene from the files, a true copy of each of which

is hereto attached and marked Exhibits "G" and

"H."
VIII.

That on the 6th day of April, 1908, said David F.

Walker, by his counsel, filed a demurrer to the
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amended petition, and a notice of motion to dismiss

the amended ^Detition hereinabove referred to, a true

copy of each of which is hereto attached and marked

Exhibits "I" and "J."

IX.

That on the 23d day of April, 1908, the Hon. John

J. De Haven entered an order in said proceedings, a

tiiie copy of which is hereto attached and marlced

Exhibit "K."

X.

Your petitioner charges the fact to be that the said

District Court erred in making the said order, and

your petitioner is aggrieved thereby, and therefore

prays this Honorable Court to review and revise the

decision of said Court below.

XI.

No proof was taken in connection with the deter-

mination b}" the Hon. John J. De Haven, Judge of

the District Court of the United States for the North-

ern District of California, and the entire proceedings

ujion Avhich said orders were made appear in the

exhibits hereto attached.

XII.

Your petitioner fui1;her show^s that no opinion was

filed by said Coui't in the matter, except a memoran-

dum opinion, a true cop}- of which is hereto attached

and marked Exhibit "L."

xin.

Your petitioner hereby assigns the following errors

of law to have been committed by the said rulings of

the District Coui*t;
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1. Tlie Court erred in overruling respondent's

demurrer to the amended original petition in bank-

ruptcy.

2. The Couii; erred in denying respondent's mo-

tion to dismiss the amended original petition.

3. The Court erred in overruling respondent's

demurrer to the petition to intervene.

4. The Court erred in overruling respondent's

demurrer to the amended petition to intervene.

5. The Court erred in denying respondent's mo-

tion to strike said amended petition to intervene from

the files.

6. The Court erred in making the order of April

23, 1908, requiring this petitioner to answer the

amended petition to intervene within ten days there-

after.

Your petitioner therefore prays that said order

or orders of the said District Court be set aside and

held for naught, and that by the order of this Court

it be decreed that an order be entered in the said

District Court in conformity with the decision of

this Honorable Court on the matters raised on this

petition; and that your petitioner be given such other

and further relief as shall be proper in the premises.

That an order be entered directing the manner and

time of service of this petition.

DAVID F. WALKER.
CHICKERING & GREGORY,

Attornevs for Petitioner.
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State of California,

City and County of San Francisco,—ss.

David F. Walker, petitioner herein, does hereby

make solemn oath that the statements contained

therein are true according to the best of his knowl-

edge, infonnation and belief.

Subscribed and sworn to before me this 2d day of

May, 1908.

[Seal] CHAELES EDELMAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires April 9, 1910.

Exhibit "A" to Petition for Review.

In the District Court of the United States, in and for

the Northern District of California.

No. 5568.

ALEXANDER J. WOODSIDE, E. A. GROEZ-

INGER, and E. 0. SCHRAUBSTADTER,
Copartners, Doing Bu/.s'ness Under the Firm

Name and Style of A. FINKE'S AVIDOW,

CROWLEY LAUNCH AND TUGBOAT
COMPANY, a Corporotion, THOMAS
CROWLEY, C. H. D. FREDERICKS and H.

H. CLARK,
Petitioners,

vs.

DAVID F. WALKER,
Respondent.
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Petition that Respondent be Adjudged a Bankrupt.

To the Honorable JOHN J. DeHAVEN, Judge of

the District Court of the United States, for the

Northern District of California.

The petition of Alexander J. Woodside, E. A.

Groezinger and E. 0. Schraubstadter, copartners,

doing business under the firm name and style of A.

Finke's Widow, Crowley Launch and Tugboat Com-

pany (a corporation), Thomas Crowley, C.D.Frei'ed-

richs and H. H. Clark, respectfully shows:

I.

That one of said petitioners, Alexander J. Wood-

side, at all the times herein mentioned, was and now

is, a resident of the City and County of San Fran-

cisco, State and Northern District of California.

n.

That at all the dates and tunes herein mentioned

the said E. A. Groezinger and E. O. Schraubstader

were, and now are, copartners doing business in the

City and County of San Francisco, State and North-

ern District of California, under the firm name and

style of A. Finke's Widow, and that at all of said

times the said copartners resided, and do now re-

side, in said City and County of State and District

aforesaid.

III.

That the said petitioner Crowley Launch and Tug-

boat Company at all the times and dates herein men-

tioned was, and now is, a corporation duly organized

and existing under the laws of the State of Califor-
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nia, and having its principal place of business in said

City and County, State and District aforesaid.

IV.

That the said petitioner Thomas Crowley, at all

the times and dates herein mentioned was, and now

is, a resident of the said City and County, State and

District aforesaid.

V.

That the said petitioner C. H. D. Friederiehs, at

all the times and dates herein mentioned was, and

now is, a resident of the City and County of San

Francisco, State and District aforesaid.

VI.

That the said petitioner H. H. Clark, at all the

times and dates herein mentioned was, and now is, a

resident of the City of Salt Lake, Utah.

VII.

That the said respondent David F. Walker has for

the greater portion of six months next prece^ding the

date of this petition and the filing thereof, resided

and had his place of domicile, and now resides and

has his place of domicile in San Mateo, State and

Northern District of California.

VIII.

That at all the dates and times in this petition

mentioned the California Safe Deposit and Trust

Company was, and now is, a coiporation duly organ-

ized and existing under and by virtue of the laws of

the State of California, and having its principal place

of business in the City and County of San Francisco,

State and District aforesaid.
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That within four months of the elate of this peti-

tion and the filing thereof, the said California Safe

Deposit and Trust Company carried on and con-

ducted a general banking business under the laws of

the State of California; and also carried on the busi-

ness of safekeeping money and other valuable per-

sonal property in safe deposit vaults at agreed rent-

als; and that it acted as executor, administrator,

guardian, trustee and receiver; discounted bills of

exchange and other evidences of indebtedness, and

received moneys on deposit.

IX.

That the whole amount of the capital stock of said

California Safe Deposit and Trust Company, at all

the times herein mentioned was, and now is, the sum
of Three Million ($3,000,000) Dollars, cUvided into

thirty thousand (30,000) shares of the par value of

One Hundred ($100) Dollars each.

That the whole number of subscribed and issued

shares of the capital stock of said California Safe

Deposit and Trust Company, at all the thnes herein

mentioned was, and now is, twent.y-six thousand one

hundred and twenty-two (26,122) shares.

X.

That at all the dates and times herein mentioned

the said respondent was, and now is, a stockholder

of owning and holding eight hundred (800) shares

of the capital stock of said California Safe Deposit

and Trust Company.

XI.

That your petitioners are creditors of the said re-

spondent, David F. Walker, having provable claims
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amounting in the aggregate in excess of securities

held by them, in the sum of $1052.35.

That the nature and amount of your petitioners'

claims are as follows, to wit:

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was,

and now is, indebted to Alexander J. Woodside, one

of said petitioners, in the sum of $8,300.00, on account

of money deposited by him with said corporation

with the agreement and understanding that the same

was to be retuiTied to him upon demand being made;

that demand has been made therefor, but that said

corporation has failed, refused and neglected, and

still fails, refuses and neglects to pay the same, or

any portion thereof, to tliis petitioner. That said

corporation is insolvent and unable to pay its debts

and liabilities.

That the said respondent David F. Walker, as

such stockholder, became, on the 26th day of Novem-

ber, 1907, and now is indebted to the said petitioner

Alexander J. Woodside, in the sum of $270.58, being

his proportion of the debt of $8,300.00 due, owing

and unpaid from said California Safe Deposit and

Trust Company to said petitioner.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was

and now is indebted to E. A. Groezinger and E. 0.

Schaubstader, copartners as aforesaid, in the sum

of $5,222.25 on account of money deposited by the

said copartners doing buisness under the name and

style of A. Finke's Widow, with said corporation,

with the agreement and understanding that the same
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was to be returned to them upon demand being

made; tliat demand has been made therefor, but said

corporation has failed, neglected and refused, and

still fails, neglects and refuses, to pay the same, or

any portion thereof to said petitioners.

That the said respondent, David F. Walker, as

such stockholder, became on the 26th day of Novem-

ber, 1907, and now is indebted to said petitioners

E. A. Groezinger and E. O. Schaubstader, copart-

ners as aforesaid, in the sum of $170.24, being his

portion of the debt of $5,222.25 due, owing and un-

paid from said California Safe Deposit and Trust

Company, to said petitioners.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, w^as

and now is indebted to Crowley Launch and Tugboat

Coonpany, a corporation, one of said petitioners, in

the sum of $5,080.00 on acount of money deposited

by said corporation with said California Safe De-

posit and Trust Company with the agreement and

understanding that the same was to be returned to

said corporation upon demand being made; that de-

mand has been made therefor, but that said cor-

poration has failed, neglected, and refused, and still

fails, neglects and refuses to pay the same, or any

portion thereof, to this petitioner.

That the said respondent David F. Walker, as such

stockholder, became, on the 2Gth day of November,

1907, and now is indebted to the said petitioner, in

the sum of $165.60, being its proportion of the debt

of $5,080.00 due, owing and unpaid from said Cali-
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fornia Safe Deposit and Trust Company to said peti-

tioner.

That on the 26th day of Novem])er, 1907, the said

California Safe Deposit and Trust Company was,

and now is, indebted to Thomas Crowley, one of the

petitioners herein, in the sum of $1,690.00 on ac-

count of money deposited by him with said corpora-

tion, with the agreement and understanding that the

same was to be returned to him upon demand being

made ; that demand has been made therefor, but that

said corporation has failed, neglected and refused,

and still fails, neglects and refuses, to pay the same,

or any portion thereof, to this petitioner.

That the said respondent David F. Walker, as such

stockholder, became on the 26th day of November,

1907, and now is indebted to said petition, Thomas

Crowley, in the sum of $55.09, being his proportion

of the debt of $1,690.00 due, owing and unpaid from

said California Safe Deposit and Trust Company to

said petitioner.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was

and now is indebted to C. D. H. Freiderichs, one of

said petitioners, in the sum of $3,900.00 on account of

money deposited by him with said corporation, with

the agreement and understanding that the same was

to be returned to him upon demand being made; that

demand has been made therefor, l)ut that said cor-

poration has failed, refused and neglected, and still

fails, refuses and neglects to pay the same, or any

portion thereof, to this i^etitioner.
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That the said respondent David F. Walker, as

such stockholder, became, on the 26th day of Novem-

ber, 1907, and now is indebted to the said petitioner

A. D. H. Freiderichs, in the sum of 130.04 ($130.40),

being his proportion of the debt of $3,900.00 due,

owing and unpaid from said California Safe Deposit

and Trust Company to said petitioner.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was

and now is, indebted to H. H. Clark, one of said peti-

tioners, in the sum of $8,000.00, on account of money
deposited by him with said corporation, with the

agreement and understanding that the same was to

be returned to him upon demand being made; that

demand has been made therefor, but that said cor-

poration has failed, refused and neglected, and still

fails, refuses and neglects to pay the same, or any
fir

'

portion thereof, to this petitioner.

That the said respondent David F. Walker, as such

stockholder, became, on the 26th day November,

1907, and now is indebted to the said petitioner H. H.

Clark, in the sum of $260.80, being his proportion of

the debt of $8,000.00 due, owing and unpaid from

said California Safe Deposit and Trust Company to

said petitioner.

XII.
Si.

And your petitioners further represent that the

said respondent is insolvent, and that within four

months next preceeding the date of this petition and

the filing thereof, the said respondent David F.

Walker committed an act of bankruptcy in that he

did heretofore, to wit, on the 26th day of November,
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1907, in the city and county of San Francisco, State

and District aforesaid, transfer and convey to his

wife, Althea Walker, a large portion of his property

hereinafter described, ^vith the intent then and there

to defraud, hinder and delay his creditors.

That the said property transfered and conveyed

as aforesaid is situate, lying and being in the city and

county of San Francisco, State and District afore-

said, and is particularly described as follows, to wit

:

Parcel No. 1. Commencing at the southwesterly

corner of Laguna Street and Pacific Avenue, running

thence southerly along the westerly line of. Laguna

Street ninety-four feet (94) eight and one-fourth

(814) inches; thence at right angles westerly ninety-

six (96) feet; thence at right angles southerly thirty-

three (33) feet; thence at right angles westerly forty-

one (41) feet, six (6) inches; thence at right angles

northerly one hundred and twenty-seven (127) feet,

eight and one-fourth (814) inches to the southerly

line of Pacific Avenue ; thence at right angles easterly

along the last named line one hundred and thirty-

seven (137) feet, six (6) inches to the jDoint of com-

mencement.

Being a portion of Western Addition Block Num-
ber Two Hundred and Forty (240) of the city and

county of San Francisco.

Parcel No. 2. Commencing at a point on the

southerly line of Pacific Avenue distant thereon one

hundred and sixty-seven (167) feet, six (6) inches

westerly from the westerly line of Laguna Street

running thence westerly along said southerly line of

Pacific Avenue sixty (60) feet; thence at right angles
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southerly one hundred and twenty-seven (127) feet,

eight and one-fourth (814) inches; thenee at right

angles easterly sixty (60) feet; thence at right angles

northerly one hundred and twenty-seven (127) feet,

eight and one-fourth (8%) inches, to the southerly

line of Pacific Avenue and point of commencement.

Being a portion of Western Addition Block Num-
ber Two Hundred and Forty (240) of the city and

county of San Francisco.

Parcel No. 3. Commencing at a point on the north-

erly line of California Street, distant thereon fifty-

four (54) feet three (3) inches easterly from the

easterly line of Steiner Street ; running thence east-

erly along said line of California Street one hundred

and fifty-one (151) feet; thence at right angles north-

e\j one hundred and thirty-two (132) feet, eight and

one-fourth (814) inches; thence at right angles west-

erly ninety-nine (99) feet; thence at right angles

southerly twenty-six (26) feet, six (6J inches; thence

at right angles westerly fifty-two (52) feet; thence at

right angles southerly one hundred and six (106)

feet two and one-fourth (214) inches to the northerly

line of California Street and the point of commence-

ment.

Being a portion of Western Addition Block Num-
ber Three Hundred and Fifty-three (353) of the

City and County of San Francisco.

Parcel No. 4. Commencing at a point on the north-

erly line of Pacific Avenue, distant thereon, one hun-

dred and thirty-nine (139) feet, nine (9) inches east-

erly from the easterly line of Webster Street; thence

running easterly along said northerly line of Pacific
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Avenue thirty-five feet (35) feet; thence at right

angles northerly one hundred and thirty-two (132)

feet, feet, seven and one-eiglit (TVs) inches; thence

at right angles westerly thirty-five (35) feet; thence

at right angles southerly one hundred and thirty-two

(132) feet, seven and one-cigltt (TVs) inches to the

point of commencement.

Being a portion of Western Addition Block Num-
ber Two Hundred and Sixty-six (266) of the City

and County of San Francisco.

XIII.

That the deed made, executed and delivered by said

respondent transferring and conveying the above-de-

scribed real property to Althea Walker, his wife as

aforesaid, was, and is without consideration, and was

made and delivered with the intent then and there to

defraud, hinder and dela}^ the creditors of said re-

spondent.

That the said deed was recorder<?d in the office of

the Recorder of the City and County of San Fran-

cisco, State of California, on the 2Tth day of No-

vember, 190T, at seven minutes j)ast three o'clock P.

M. of said day in liber 116 of Deeds, at page 296.

XIV.

And your petitioners further avers that the aggre-

gate of all of the propert3>of said respondent David

F. Walker, exclusive of the above-described projjerty

and property claimed to be exempt, is not at a fair

valuation sufficient in amow^ to pay the debts of the

said respondent, that said respondent is not a per-

son engaged chiefly in farming or the ti/flge of the
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soil, and owes debts to the amount of and in excess

of the sum of $1,000.00.

Wherefore, your petitioners pray that service of

this petition with a subpoena may be made upon the

said respondent, David F. Wall^er, as provided in the

acts of Congress relating to bankruptcy, and that he

may be adjudged by this court to be a bankrupt with-

in the purview of said acts.

A. FINKE'S WIDOW.
ALEXANDER J. WOODSIDE,

By DINKELSPIEL & SCHLESSINGER,
His Agents and Attorneys.

CROWLEY LAUNCH & TUGBOAT CO.

THOMAS CROW^LEY,
President.

THOMAS CROWLEY,
C. D. H. FRIEDRICKS,
H. H. CLARK,

By DINKELSPEIL & SCHLESSINGER,
His Agents and Attorneys.

DINKELSPEIL & SCHLESSINGER,
S. C. WRIGHT,

Attorneys for Petitioners.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

E. A. Groezinger, Crowley Launch and Tugboat

Company, a corporation, by Thomas Crowley, its

president, and Thomas Crowley, being three of the

petitioners above named, make oath as follows:
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That affiant E. A. Groczingcr, a member of the

firm of A. Finke's Widow, consisting of affiant and

E. O. Schraubstader, Thomas Crowley, an officer of

the Crowley Launch and Tugboat Company, a cor-

poration, to wit, the president thereof, and Thomas

Crowley being duly sworn, each for himself and not

one for the other, makes sohnen oath that the state-

ments contained in the foregoing petition subscribed

by them are true.

E. A. GROEZINGER,
THOMAS CROWLEY,

President of Crowley Launch and Tugboat Comj^any,

a Corporation.

THOMAS CROWLEY.

Subscribed and sworn to before me this 30th day

of December, 1907.

[Seal] J. D. BROWN,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed Dec. 30, 1907, at 2 o'clock P.

M. Jas. P. Bro^vn. By John Fouga, Deputy Clerk.
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Exhibit *'B" to Petition for Review.

In the United States Dirtict Court of the Northern

District and State of California.

In re DAVID F. AVALKER, Involuntary Bankrupt.

Served Petition of Attaching Creditors for Interven-

tion, etc.

PETITION TO HAVE DEFENDANT AND RE-

SPONDENT DAVID F. WALKER AD-
JUDGED AN INVOLUNTARY BANK-
RUPT.

Attaching Creditors' Petition for Intervention.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of the State of California

:

The petition of Frieda R. Major, of the city and

county of San Francisco, State of California, and

Kate A. O'Connell, of said city and county, as she

is administratrix of the estate of Greorge P. O'Con-

nell, deceased, late of the city and county of San

Francisco, State of California,

—

Respectfully show: That on the day of De-

cember, 1907, the said petition of creditors praying

that said David F. Walker be adjudged an involun-

tary bankrupt was duly filed in this court and orders

to show cause and subpoenas were duly issued out of

this court and with cor)ies of said petition were duly

served on said David F. Walker, and the time for

appearing and pleading to said petition expires on

January 30, 1908, that your petitioner adopts and
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joins in the allegations in said petition against the

California Safe Deposit and Trust Company, and

the defendant and respondent David F. Walker and

joins in the other allegations and prayers of said

petition, and further alleges that

:

On December 7, 1907, the Bank Commissioners of

the State of California, having taken possession of

the property and af^rs of said California Safe De-

posit and Trust Company, decided and adjudged that

said company closed its doors and refuse to meet any

of its obligations or pay any demands against it on

October 30, 1907, and has continued in such refusal

and to keep its doors closed ever since, and said David

F. Walker was then and for many years continuously

prior thereto had been a director and the president

of said California Safe Deposit and Trust Company,

and on December 9, 1907, the people of the State of

California, by said Bank Commissioners, by and

through the Attorney General of said State of Cali-

fornia, commenced an action in the Superior Court

of said State in and for said city and county of San

Francisco, against said com«pny and said David F.

Walker and the other officers and directors of said

company as defendants, alleging that said company

was insolvent, and that it was unsafe for it to con-

tinue to do business, and ])raying for an injunction

against said company and its said officers and direc-

tors and the appointment of a receiver to wind u]*

the affairs of said company; and on January 14, 190S,

said Superior Court, after a full hearing, duly ad-

judged said company insolvent and unsafe to con-

tinue to do business, and appointed a receiver of said
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company and corporation, and said judgment was

duly recorded in said action in said Superior Court

January 18, 1908.

That in the management of said corporation all the

officers and directors of said corporation assumed an

express trust under the laws of the State of Califor-

nia, and said officers and directors managed said cor-

poration in a grossly careless and negligent manner,

and allowed three of its directors to misappropriate

and embezzle its funds and property to the amount of

more than one million dollars, and used the property

of said company and the money of the depositiore

in said bank for the private purposes and gain of said

officers and directors in violation of law, and made

false reports to the authorized officers of said State

of the condition and management of said company,

and by means of said carelessness, negligence, misap-

propriation, embezzlement, false reports, mismanage-

ment and breach of their trusts the assets of said com-

pany and corporation have been and are so reduced

in amount and value that the depositors in said com-

pany and corporation and bank have been prevented

from receiving any part of the money due them on

October 30, 1907, and ever since ; and will not receive

from the receiver in the winding up of the aff/rs of

said company, corporation and bank more than forty

per cent of the amounts due them as such depositors,

and the loss of the other sixty per cent of said de-

posits and amounts due was caused by the fraud, em-

bezzlement, misappropriation and defalcations of

said officers and directors while acting as such offi-

cers and directors during the time that said David F.
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Walker was acting as such an officer and director,

and although these petitioners cannot sa}^ that said

Walker personally did these things, j^t they do al-

lege that but for the gross negligence and careless-

ness of said Walker, amounting to fraud in law, the

said misconduct and loss could not occur, and the

liability of the said David F. Walker on the implied

and express contract to faithfully perform his duties

as such officer, director and tiiistee is fixed, deter-

mined, settled, and certain, under the laws of the

State of California to reimburse, compensate, and

pay to each depositor the amount of their de^iosits,

to wit : sixt.y per cent which they lost aforesaid, and

said amount is absolutely and finally owing from said

Walker without any condition or enciunbrance, and

is proveable against him and his estate in bankruptcy.

Your petitioner on the thirtieth day of October,

1907, and for weeks prior thereto, were and are de-

positors in and with the savings depaiiinent of said

company, corporation, and bank as follows

:

Frieda E. Major in deposit account No. the

sum of eleven hundred and twenty-five dollars

($1125.00), Kate A. O'Connell, as administratrix of

the estate of George P. O'Connell, deceased, in de-

posit account No. , the sum of one thousand seven

hundred and seventy-four dollai'S ($1774.00).

These petitioners brought separate actions against

said David F. Walker and other officers and direc-

tors on said liability for*said several amounts, and

duly attached real and personal property of the said

David F. Walker, and said actions are pending in

said Superior Court in and for said city and county



Alexander J. Woodside et at. 23

of San Francisco, the action of the said Frieda R.

Major having been filed December 9, 1907, and that

of said Kate A. O'Connell filed December 18, 1907,

and said attachements are still in full force and effect.

These petitioners further say that they are in-

formed and believe, and on such information and be-

lief allege that the amount of money due to depositors'

from said California Safe Deposit and Trust Com-

pany on the thirtieth day of October, 1907, and ever

since is nine million dollars, and the assets of said

company will not be more than two million dollars.

These petitioners on information and belief fur-

ther allege that said David F. Walker knowing all of

the facts herein alleged has secretly conveyed per-

sonal property consisting of shares of stocks, inter-

ests in partnerships and firms, automobiles, to third

persons for the use and benefit of said Walker, and

with intent to defraud, hinder, and delay his credi-

tors, especially these petitioners, and the aggregate

of his property at a fair valuation will not be suffi-

cient in amount to pay his debts.

Wherefore the said Frieda R. Major and Kate A.

O'Connell, as administratrix, desire to intervene in

this proceeding, and pra}"

:

1. That they may be allowed to intervene as credi-

tors in this proceeding and prosecute said original

petition and have said David F. Walker adjudged a

bankrupt and proceedings had therein as provided

by the laws of the United States ; 2. That the pres-

ent value of the debt or liability of the said David

Walker to each of these petitioners be ascertained
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and liquidated ; 3. That such other proceedings be

had as the nature of the case requires.

KATE A. O'CONNELL,

As Administratrix of the Estate of George P. O'Con-

nell.

FRIEDA E. MAJOR.

State of California,

City and County of San Francisco,—ss.

Frieda R. Major and Kate A. O'Connell, as said

administratrix, being duly sworn, each deposes and

says : That she has carefully read the foregoing Pe-

tition to Intervenue and know the contents thereof;

that the allegations therein are true.

Subscribed and sworn to before me this 27th day

of January 1908.

[Seal] J. KERRIGAN,
Notary Public in and for the City and County of San

Francisco, State of Cal.

We hereby acknowledge the receipt of a copy of

the within petition to intervenue this 28th day of

January, 1908.

DINKELSPIEL & SCHLESINGER,
Attorneys for Original Petitioning Creditors.

CHICKERING & GREGORY,
Attorneys for David F. Walker, Alleged Bankrupt.

[Endorsed] : Filed Jan. 28, 1908, at 11 o'clock and

30 minutes A. M. Jas. P. Brown, Clerk. By John

Fouga, Deput}^ Clerk.
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In the United States District Court of the Northern

District and State of California.

In re DAVID F. WALKER, Inyoluntaiy Bankrupt.

Petition of Attaching Creditors for Intervention

(Unserved).

PETITION TO HAVE DEFENDANT AND RE-
SPONDENT DAVID F. WALKER AD-
JUDGED AN INVOLUNTARY BANK-
RUPT.

Attaching Creditors' Petition for Intervention.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of the State of California

:

The petition of Frieda R. Major, of the City and

County of San Francisco, State of California, and

Kate A. O'Connell, of said City and County, as she

is administratrix of the estate of George P. O'Con-

nell, deceased, late of the City and Count}^ of San

Francisco, State of California,

—

Respectfully shows : That on the day of De-

cember, 1907, the said petition of creditor praying

that said Dayid F. Walker be adjudged an inyolun-

tary bankrupt was duly filed in this court and orders

to show cause and subpoenas were duly issued out of

this court, and with copies of the said petition were

duly seryed on said Dayid F. Walker, and the time

for appearing and pleading to said petition expires

on January 30, 1908, that your petitioner adopts and

joins in the allegations in said petition against the

California Safe Depost and Trust Company, and the



26 David F. Walker vs,

defendant and respondent David F. Walker and joins

in the other allegations and prayers of said petition

and further alleges that

:

On December 7, 1907, the Bank Commissioners of

the State of California having taken possession of the

propert}^ and affairs of said California Safe Deposit

and Trust Company, decided and adjudged that said

compan}^ closed its doors and refused to meet any of

its obligations or pay any demands against it on Oc-

tober 30, 1907, and has continued in such refusal and

to keep its doors closed ever since, and said David F.

AValker was then and for many years continu-

ously prior thereto had been, a director and the

president of said California Safe Deposit and Trust

Company, and on December 9, 1907, the people of the

State of California, by said Bank Commissioners by

and through the Attorney General of said State of

California, commenced an action in the Superior

Court of said State in and for said Cit}^ and County

of San Francisco, against said company, and said

David F. Walker and the other officers and directors

of said company as defendants, alleging that said

company was insolvent and that it was unsafe for it

to continue to do business, and prajing for an injunc-

tion against said company and its said officers and di-

rectors and the appointment of a receiver to wind up

the affairs of said compan}^; and on January 14, 1908,

said Superior Court, after a full hearing, dul\' ad-

judged said company insolvent and unsafe to con-

tinue to do business, and appointed a receiver of said

company and corporation, and said judgement was
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duly recorded in said action in said Superior Court

January 18, 1908.

That in the management of said corporation all the

officers and directors of said corporation assumed an

an express trust under the laws of the State of Cali-

fornia and said officers and directors managed said

corporation in a grossly careless and negligent man-

ner, and allowed three of its directors to misappro-

priate and embezzle its funds and property to the

amount of more than one million dollars, and used

the property of said company and the money of the

depositiore in said bank for the private purposes and

gain of said officers and directors in violation of law,

and made false reports to the authorized officers of

said State of the condition and management of said

company, and by means of said carelessness, negli-

gence, misappropriation, embezzlement, false re-

ports, mismanagement and breach of their trusts, the

assets of said company and corporation have been and

are so reduced in amount and value that the deposi-

tors in said company and corporation and bank have

been prevented from receiving any part of the money

due them on October 30, 1907, and ever since, and will

not receive from the receiver in the winding up of the

affairs of said company, corporation and bank, more

than forty per cent of the amounts due them as such

depositors, and the loss of the other sixty per cent of

said deposits and amounts due, was caused by the

fraud, embezzlement, misappropriation and defal-

cations of said officers and directors while acting as

such officers and directors during the time that said

David F. Walker was acting as such an officer and
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director, and although these ])etitioners cannot say

that said Walker personally did these things, yet they

do allege that but for the gross negligence and care-

lessness of said Walker, amounting to fraud in law,

the said misconduct and loss could not occur, and the

liability of the said David F. Walker on the implied

and express contract to faithfully perfonn his duties

as such officer, director, and trustee is fixed, deter-

mined, settled, and certain, under the laws of the

State of California, to reimburse, compensate, and

pay to each depositor the amount of their deposits,

to wit, sixty per cent which they lost aforesaid, and

said amount is absolutely and finally owing from said

Walker without any condition or encumbrance, and

is proveable against him and his estate in bankruptcy.

Your petitioner on the thirtieth day of October,

1907, and for weeks prior thereto, were and are de-

positors in and with the savings department of said

com23any, corporation, and bank as follows

:

Frieda R. Major in deposit account No. , the

sum of eleven hundred and twenty-five dollars

($1125.00) ; Kate A. O'Connell, as administratrix of

the estate of George P. O'Connell, deceased, in de-

posit account No. , the sum of one thousand sev-

en hundred and seventy-four dollars ($1774.00).

These petitioners brought separate actions against

said David F. Walker and other officers and directors

on said liability for said several amounts, and duly

attached real and personal projicrty of the said David

F. Walker, and said actions are pending in said Su-

perior Court in and for said City and County of San

Francisco, the action of the said Frieda R. Major
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having been filed December 9, 1907, and that of said

Kate A. O 'Connell filed December 18, 1907, and said

attachments are still in full force and effect.

These petitioners further say that they are in-

formed and believe, and on such information and be-

lief allege, that the amount of money due to deposi-

tors from said California Safe Deposit and Trust

Company on the thirtieth day of October, 1907, and

ever since is nine million dollars, and the assets of

said company will not be more than two million dol-

lars.

These petitioners on information and belief further

allege that said David F. Walker, knowing all the

partnerships and firms, automobiles, to third persons

property consisting of shares of stock, interest in

partnerships and firms, automibiles, to third persons

for the use and benefit of said Walker, and with in-

tent to defraud, hinder, and delay his creditors, es-

pecially these petitioners, and the aggregate of his

property at a fair valuation will not be sufficient in

amount to pay his debts.

Wherefore the said Frieda E. Major and Kate A.

O 'Council, as administratrix, desire to intervene in

this proceeding, and pray

:

1. That they may be allowed to intervene as credi-

tors in this proceeding and prosecute said original

petition, and have said David F. Walker adjudged a

bankrupt, and proceedings had there, in as provided

b.y the laws of the United States ; 2. That the pres-

ent value of the debt or liability of the said David F.

Walker to each of these petitioners be ascertained
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and liquidated ; 3. That such other proceedings be

had as the nature of the case requires.

KATEA.O'CONNELL,
As she is Administratrix of the Estate of George P.

O'Connell, Deceased.

FRIEDA R. MAJOR.

State of California,

City and Count}^ of San Francisco,—ss.

Frieda R. Major and Kate A. O'Connell, as said

administratrix, being duly sworn, each deposes and

says : That she has carefully read the foregoing Pe-

tition to Intervene and knows the contents thereof;

that the allegations therein are true.

Subscribed and sworn to before me this 27th day of

January, 1908.

J. J. KERRIGAN,
Notary Public in and for the City and County of San

Francisco, State of Cal.

[Endorsed] : Filed Jan. 28, 1908, at eleven o'clock

and 30 minutes A. M. Jas. P. Brown, Clerk. By
John Fouga, Deputy Clerk.
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Exhibit **C" to Petition for Review.

In the District Court of the United States in and for

the Northern District of California.

ALEXANDER J. WOODSIDE, E. A. GROEZIN-
GER and E. O. SCHRAUBSTADTER, Copart-

ners, Doing Business Under the Firm Name and

Style of A. FINKE'S WIDOW, CROWLEY
LAUNCH AND TUGBOAT COMPANY (a

Corporation), THOMAS CROWLEY, C. D. H.

FRIEDRICHS and H. H. CLARK,
Petitioners,

vs.

DAVID F. WALKER,
Respondent.

Demurrer to Petition.

Now comes David F. Walker, respondent in the

above-entitled petition, and demurring to said pe-

tition, for cause of demurrer specifies

:

I.

That said petition does not state facts sufficient to

constitute a cause of bankruptcy against said re-

spondent.

IL
That said petition does not state facts sufficient to

constitute a cause of bankruptcy against this re-

spondent, in that said petition does not show that pe-

titioners or any of them are creditors of said re-

spondent, or that the}^ or any of them have claims

against this respondent provable in bankruptcy pro-

ceedings.
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III.

That said petition is uncertain in this: that it

does not appear therein, nor can it be determined

therefrom, at what dates the various petitioners

therein named deposited the respective sums of

money alleged therein to have been deposited by them

with the said California Safe Deposit and Trust

Compan}^

IV.

That said petition is ambiguous, for the same rea-

son that it is specified to be uncertain in paragraph

III herein.

V.

That said petition is uncertain in this : that it does

not appear therein nor can it be determined there-

from at what dates the various debts alleged in said

petition as owing from this respondent to the various

petitioners, or an}^ of them, were contracted or in-

curred.

VI.

That said petition is ambiguous, for the same

reason that it is specified to be uncertain in Para-

graph V herein.

VII.

That said petition is uncei-tain in this : that it does

not appear therein, nor can it be detemiined there-

from, whether any of the petitioners deposited money

with the California Safe Deposit and Trust Company

in its capacity as a coimnercial bank, and as a deposit

for exchange, or as a deposit for safekeeping.

VIII.

That said petition is ambiguous, for the same rea-
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son that it is specified to be uncertain in paragraph
VII herein.

IX.

That said petition is uncertain or ambiguous or un-
intelligible in this : that it does not appear therein nor
can it be determined therefrom why or how petition-

ers are or why or how they became creditors of the

California Safe Deposit and Trust Company.
Wherefore respondent prays that said petition

herein referred to be dismissed with costs against
said petitioners.

CHICKERING & GREGORY,
Attorneys for Respondent.

[Endorsed]
: Filed Feb. 24, 1908, 4 o'clock and 50

minutes P. M. Jas. P. Brown, Clerk. By Francis
KruU, Deputy Clerk.

Exhibit '*D" to Petition for Review.

In the United States District Court of the Northern
District and State of California.

In re DAVID F. WALKER, Involuntary Bankrupt.

Demurrer of David F. Walker to Petition in Inter-

vention of Frieda R. Major and Kate A. O'Con-
nell, as Administratrix of the Estate of George
P. O'Connell, Deceased.

Now comes David F. Walker, respondent in the

said petition in intervention, and demurring to said
petition, for cause of demurrer specifies

:

I.

That said petition does not state facts sufficient to
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constiuite a cause of bankmptcy against said re-

spondent.

II.

That said petition does not state facts sufficient to

constitute a cause of bankruptcy against this respon-

dent, in that said petition does not show that peti-

tioners, or either of them, are creditors of said re-

spondent, or that they or either of them have claims

against this respondent provable in bankruptcy pro-

ceedings.

III.

That said petition does not state facts sufficient to

constitute a cause of bankruptcy against this respon-

dent in this : that said petition does not state the date

or dates when the acts of bankruptcy, therein al-

leged, or any of them, took place, or whether they or

any of them took place T^ithin four months of the fil-

ing of the original petition herein.

IV.

That said petition, in so far as it states that said

petitioners adopt and join in the allegations contained

in a certain petition heretofore filed against the Cali-

fornia Safe Deposit and Trust Company and the de-

fendant and respondent, David F. Walker, and that

said petitioners also join in the other allegations and
prayers of said petition, is uncertain, or ambiguous

or unintelligible.

V.

That said petition is unintelligible or uncertain in

the following particulars:

(a) That it does not appear therein, nor can it

be detennined therefrom, what acts were done by the
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directors or officers of the Californi.s Safe Deposit

and Trust Company whereby there was misappro-

priated or embezzled funds and property of said cor-

poration to the alleged amount of more than one mil-

lion dollars.

(b) That it does not appear therein, nor can it

be determined therefrom, how or in what manner the

assets of the California Safe Deposit and Trust Com-

pany have been or are so reduced in amount or value

that the depositors of said company have not or will

not receive all the money due them by reason of their

alleged deposits in said company.-

(c) That it does not appear therein, nor can it be

determined therefrom, what acts said David F.

Walker has done whereby the alleged misconduct of

the officers or directors of said California Safe De-

posit and Trust Company or the loss of the funds or

property of said corporation were made possible.

VI.

That said petition is uncertain or ambiguous in

this: that it does not appear therein, nor can it be

determined therefrom, whether the alleged misappro-

priations or embezzlements referred to therein were

of moneys, or only partly of money and partly of

other kinds of personal property, or what proportion

of said alleged misappropriations or embezzlements

were or money and what part of other kinds of per-

sonal property.

Wherefore this respondent prays that said peti-

tion may be dismissed, with costs against petitioners.

CHICKERING & GREGORY,
Attorneys for Respondent.
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[Endoi-sed] : Filed Feb. 24, 1908, at 4 o'clock and

50 minutes P. M. Jas. P. Brown, Clerk. By Fran-

cis Krull, Deputy Clerk.

Exhibit **E" to Petition for Review.

In the United States District Court of the Northern

District and State of California.

In re DAVID F. WALKER, Involuntary Bankinipt.

Petition for Leave to Amend Petition to Intervene,

and Amendment.

PETITION TO HAVE DEFENDANT AND RE-

SPONDENT DAVID F. WALKER AD-
JUDGED AN INVOLUNTARY BANK-
RUPT.

Attaching Creditors' Petition for Intervention.

Petition for Leave to iVmend Petition to Intervene

and Amendment.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of the State of California.

Respectfully represents Freida R. Major and Kate

A. O'Connell, as she is administratrix of the estate

of George P. O'Connell, deceased, intervening credi-

tors, and infoi*m the Court that on closer examination

of the original ])etition of the other creditors they

find that the said original petition does not state that

said David F. Walker is not a wage-earner or en-

gaged chiefly in farming or tillage of the soil, and said

petition to intervene does not contain a list of the

conveyances of property by said Walker which the
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intervenors intended to allege and prove as acts of

bankruptcy, and were ommi^ed by mistake owing to

the fact tliat said petition was hastily drawn.

Wherefore your petitioners pray this Honorable

Court for leave to amend their petition to intervene,

by striking out all of said petition to intervene after

the title "Attaching Creditors' Petition for Inter-

vention" on the first page, and by inserting in lieu

thereof the allegations hereto attached so that the re-

mainder of said "Attaching Creditors' Petition for

Intervention" shall read as in said amendment hereto

attached.

DANIEL O'CONNELL,
Attorney for said Attaching Creditors' Petitioners

for Intervention.

Amendment to Petition to Intervene.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States for the

Northern District of the State of California.

The petition of Frieda R. Major, of the city and

county of San Francisco, State of California, and

Kate A. O'Connell, of the said city and county, as

she is administratrix of the estate of George P.

O'Connell, deceased, late of the city ami county of

San Francisco, State of California.

Respectfully shows : That on the daj^ of De-

cember, 1907, various creditors petitioned this Hon-

orable Court praying that said David F. Walker be

adjudged an involuntary bankrupt, and orders to

show cause and subpoenas were duly issued out of

this court, and with copies of the said petition were



38 David F. Walker vs.

duly served on said David F. Walker; that your pe-

titioners adopt and join in the allegations of said

creditors in said original petition filed December
,

1907, and also join in the prayers of said petition,

and further allege that

:

Said David F. Walker is not a wage-earner or en-

gaged chiefly in farming or tillage of the soil; and

he has resided in said district for more than twelve

.consecutive months preceding the filing of the orig-

inal petition ; and for more than a year prior to the

filing of the said original petition to have said Walker

adjudged a banknipt said David F. Walker w^as a

stockholder, director, officer and president of The

California Safe Deposit and Trust Company, afore-

said, a savings and loan corporation organized and

existing under and by virtue of the laws of the State

of California, and engaged in business as stated in

said original petition filed by said creditors, and the

said Walker was the owner and holder of the number
of shares of the capital stock of said company as

stated in said original petition.

II.

On October 30, 1908, said California Safe Deposit

and Trust Company closed its doors and refused to

pay on demand the money deposited therein, and re-

fused to pay any of its debts or obligations, and has

continued in said refusal and to keep its doors closed

ever since.

III.

On December 7, 1907, the Bank Commissioners of

said State of California, adjudged said company to

be insolvent and dangerous for it to continue to do
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business, and on December 9, 1907, tbe Attorney Gen-

eral of said State of California commenced an action

in tlie name of the people of the State of California,

by said Bank Commissioners, against said California

Safe Deposit and Trust Company, and its officers and

directors, in the Superior Court of said State, in and

for the city and county of San Francisco, to have said

company adjudged insolvent and a receiver of said

compan}^ and corporation appointed, and on January

3, 1908, a default was entered against said officers

and directors including said David F. Walker, and

on January 14, 1908, said Superior Court found said

company and corporation to be insolvent and unsafe

for it to continue to do business, and ordered that a

receiver be' appointed, and on January 18, 1908, such

judgement was accordingly entered in said action.

IV.

That said California Safe Deposit and Trust Com-

pany was insolvent on said December 7, 1905, and for

more than a year prior thereto, and during all that

time, advertised and requested your petitioners and

others to de]30sit their money with said company, and

during the months of September and October, 1907,

your petitioner Kate A. O'Connell, as such adminis-

tratrix, deposited the sum of one thousand seven hun-

dred and seventy-four dollars ($1774.00) with said

company, and in the month of October, 1907, said

Frieda R. Major deposited the sum of eleven hundred

and twenty-five dollars ($1125.00) with said com-

pany, said company receiving and keeping each and

all of said deposits as a savings bank under the laws

of the State of California, agreeing to return said
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money to said depositors on demand, and the allow-

ance of said deposits by said Walker at said time was

a violation of section 562 of the Penal Code of the

State of California.

V.

Said depositors and petitioners thereafter de-

manded from said company the payment of the

amount of their several deposits of money, and said

company has neglected and refused to pay the whole

or any part thereof, and no part thereof has ever

been paid to petitioners or to any person for them.

VI.

During the past three years and during the term

of office of said David F. Walker as director, and dur-

ing his administration as such director, moneys were

embezz(?led and misapjDropriated by the officers of

said corporation as follows

:

1. In violation of section 571 of the Civil Code of

the State of California more than the sum of five mil-

lion dollars of the money of the depositors of said

bank and coiproation -was loaned on inadequate se-

curity.

2. In violation of section 578 of the said Civil

Code, more than the sum of three million dollars of

the deposits and funds of said corporation was di-

rectly and indirectly borrowed by the directors and

officers of said corporation.

3. In violation of said section 578 more than five

million dollars of the deposits and funds of said cor-

poration were loaned, for which officers and directors

of said corporation became and were obligors, en-

dorsers and sureties.
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4. In violation of section 561 of the Penal Code

officers of said corporation overdrew their accounts

with said bank and thereby wrongfully obtained the

money and funds of said bank to the amount of one

million dollars.

5. In violation of section 560 of the Penal Code

and section of the Civil Code dividends to more

than one million dollars were made and paid from

other than the surplus profits arising from the busi-

ness thereof.

6. In violation of said sections of the Penal Code

and Civil Code the capital stock of said corporation

to the amount of three million dollars was divided,

withdrawn, and paid to certain stockholders of said

corporation.

7. In violation of said sections of the Codes, debts

to the amount six million dollars beyond the sub-

scribed capital stock were created.

8. During the past three years said officers and

directors of said corporation knowingly received and

possessed themselves of the money, stocks, bonds, and

other property of said corporation otherwise than in

the payment of a just demand, and with intent to de-

fraud, ommitted to make or cause, or direct to be

made a full and true entry thereof in the books and

accounts of said corporation.

9. During the past three ,veai*s said corporation

and savings bank has purchased, held, and conveyed

and now holds stock and shares of various worthless

and insolvent corporations amounting to more than

four million dollars, which section 574 of the Civil

Code and other laws of the State of California pro-
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liibitcd said corporation from purchasing, holding or

conveying.

10. The moneys received by said bank and corpo-

ration and its officers and directors v^^ere received as

a bank for safekeeping, savings, and loans according

to the restrictions provided by law, and during the

past three years said savings bank and corporation

purchased, invested, and loaned its capital stock and

the money of its depositors in mining shares or stocks

of more than one million dollars.

11. The foregoing acts specified in this petition

were also a wilfuU and malicious injury to property.

VII.

Under section 3 of article XII of the Constitution

of the State of California, and sections 309 and 322

of the Civil Code and other laws of the State of Cali-

fornia, the joint and several liability of the officers

of said corporation including said David F. AValker

to pay to each of the petitioners the several amounts

of their said deposits is fixed, determined, settled and

certain, and said liability and obligation arises upon

a contract, and is a direct and primary liability and

obligation.

VIII.

Your petitioners further represent that said David

F. Walker is insolvent, and that within four months

next preceding the date of the filing of said original

petition the said David F. Walker while so insolvent

committed acts of bankruptcy, in that he did hereto-

fore, to wit

:

With intent to prefer his wife, Althea Walker, over

his other creditors ; and with intent to hinder, delay,
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and defraud his creditors said David F. Walker on

or about November 26, 1907, made and executed gift

deeds and conveyances to her* of tlie real property

hereinafter described, said deeds and conveyances

were thereafter recorded in the Book of Deeds, 141,

in the office of the County Recorder of the County of

San Mateo, in the State of California, where said

real estate is situated and bounded and described sub-

stantially as follows

:

Beginning at a point on the southeasterly line of

Bellevue Avenue, which point is the most northerly

corner of the lot of land heretofore conveyed to David

F. Walker by Julia Duplesis Beylard, running thence

northeasterly along said southeasterly line of Belle-

vue Avenue to the southwesterly line of the right of

way of the Southern Pacific Eailroad Company;

thence southeasterly along said line of said right of

way to the northwesterly line of Poplar Avenue;

thence southeasterly along said northwesterly line of

Poplar Avenue to a point thereon which is distant

329 feet northeasterly from the northerly corner of

Poplar and Griffith Avenues and to the northeasterly

line of said lot of land heretofore conveyed to said

Walker as aforesaid, and thence northwesterly along

said northeasterly line QQQ to the place of beginning.

Also the other real property above referred to and

described as follows:

Commencing at the easterly corner of Bellevue and

Griffith Avenues, thence running along the southerly

side of said Bellevue Avenue N. 481^ feet, east 348

*Amended by order of Court, Apr. 4, 1908, Francis
Krull, D. C.
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feet and 5 inches to a stake ; thence at right angles S.

41i/>° 666 feet to the northerly side of Poplar Ave-

nue, which said Poplar Avenue is 60 feet in width;

thence following the northerly side of said Poplar

Avenue 4214° W. 46 feet; thence S. 50° W. 98 feet;

thence S. 543/4° W. 100 feet; thence south 58%° W.
85 feet to the northerly corner of said Poplar Avenue

and Griffith Avenue ; thence following the northeast-

erly side of said Griffith Avenue by its curv^ed boun-

dary being about N. 42° W. 643 feet to the point of

beginning; and containing 5 acres, more or less, the

courses being run by the true meridian.

Wherefore the said Frieda R. Major and Kate

O'Connell, as she is administratrix of the estate of

George P. O'Connell, deceased, desire to intervene

in this proceedings, and pray

:

1. That they may be allowed to intervene as credi-

tors in this proceeding and prosecute said original

petition and have said David F. Walker adjudged a

bankrupt, and proceedings had therein as provided

by the laws of the United States ; 2. That the pres-

ent value of the debt or liability of the said Da\dd F.

Walker to each of these petitioners be ascertained

and liquidated; 3. That such other proceedings be

had as the nature of the case requires.

KATE A. O'CONNELL,
As she is Administratrix of the Estate of George P.

O'Connell,

GEORGE P. O'CONNELL,
FRIEDA R. MAJOR,

Petitioners.
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State of California,

City and County of San Francisco,—ss.

Frieda R. Major and Kate A. O'Connell, as saia

administratrix, being duly sworn each, deposes and

says : That she has carefully read the foregoing Pe-

tition to Amend their Petition to Intervene, and

knows that contents thereof; that the allegations

therein are true.

Subscribed and sworn to before me this 5th day of

March, 1908.

[Seal] J. J. KERRIGAN,
Notary Public, in and for the City and County of San

Francisco, State of California.

[Endorsed]: Filed Mch. 5, 1908, at ten o'clock

and 15 minutes A. M. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.

Exhibit ''F" to Petition for Review.

In the District Court of the United States, in and for

the Northern District of California.

In the Matter of DAVID F. WALKER, In Bank-

ruptcy.

Amended Petition that Respondent be Adjudged

an Involuntary Bankrupt.

To the Honorable JOHN J. DeHAVEN, Judge of

the District Court of the United States, for the

Northern District of California.

By leave of Court first had and obtained, the pe-

titioners herein, to wit, Alexander J. Woodside, E.
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A. Groezinger and E. O. Schaubstader, copartnei's,

doing business under the firm name and style of A.

Finke's Widow, Crowley Launch & Tugboat Com-

pany, a corporation, Thomas Crowley, C. D. H.

Friederichs and H. H. Clark, file this, their amended

petition in the above-entitled matter, to have the re-

spondent, David F. Walker, adjudged an involuntary

bankrupt, and in this behalf said petitioners respect-

fully represent and show to the Court as follows

:

I.

That one of said petitioners, Alexander J. Wood-

side, at all the times herein mentioned was, and now

is, a resident of the City and Coimty of San Fran-

cisco, State and Northern District of California.

II.

That at all the dates and times herein mentioned

the said E. A. Groezinger and E. O. Schaubstader

were, and now are, copartners doing business in the

City and County of San Francisco, State and North-

ern District of California, under the firm name and

style of A. Finke 's Widow, and that all of said times

the said partners resided, and do now reside, in said

City and County, State and District aforesaid.

III.

That the said petitioner Crowley Laimch and Tug-

boat Company at all the times and dates herein men-

tioned was, and now is, a corporation duly organized

and existing imder of the laws of the State of

California, and having its principal place of business

in said City and Count\% State and District aforesaid.

IV.

That the said petitioner Thomas Crowley, at all
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the times and dates herein mentioned was, and now is

a resident of the said City and County, State and Dis-

trict aforesaid.

Y.

That the said petitioner C. D. H. Friedricks, at

all the times and dates herein mentioned was, and

now is, a resident of the City and County of San

Francisco, State and District aforesaid.

VI.

That the said petitioner H. H. Clark, at all the

times and dates herein mentioned was, and now is,

a resident of the City of Salt Lake, Utah.

VII.

That the said respondent David F. Walker has for

the greater portion of six months next preceeding

the date of this petition and the filing thereof resided

and had his place of domicile, and now resides and

has his place of domicile, in San Mateo, State and

Northern District of California ; that the said David

F. Walker was, and is, by occupation a banker.

VIII.

That at all the dates and times in this petition men-

tioned the California Safe Deposit and Trust Com-
pany was, and now is, a corporation duly organized

and existing under and by virtue of the laws of the

State of California, and having its principal place

of business in the City and County of San Francisco,

State and District aforesaid.

That within four months of the date of this peti-

tion and the filing thereof, the said California Safe

Deposit and Trust Company carried on and con-

ducted a general banking business under the laws of
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the State of California, and also carried on the busi-

ness of safekeeping money and other valuable per-

sonal property in safe deposit vaults at agreed rent-

als; that said corporation run, operated and main-

tained in its banking business a commercial depart-

ment or bank, and a savings department or bank ; and

that it acted as executor, administrator, guardian,

tinistee and receiver, distributed bills of exchange and

other evidences of indebtedness, and receive moneys

on deposit.

IX.

That the whole amount of the capital stock of said

California Safe Deposit and Trust Compam^ at all

times herein mentioned was, and now is, the sum of

three million ($3,000,000) dollars, divided into

thirty thousand (30,000) shares, of the par value of

one hundred (100) dollars each.

That the whole number of subseriljed and issued

shares of the capital stock of said California Safe

Deposit and Trust Company at all the times herein

mentioned was and now is twenty-six thousand one

hundred and twenty-two (26,122) shares.

X.

That at all the dates and times herein mentioned

the said respondent was, and now is, a stockholder of,

owning and holding eight hundred (800) shares of

the capital stock of said California Safe Deposit and

Trust Company.

That your petitioners are creditors of the said re-

spondent David F. Walker, having provable claims

amounting in the aggregate in excess of securities
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held by them, in the sum of one thousand fiftj-two

and 35/100 (10^5.35) dollars.

That the nature and amount of your petitioners'

claims are as follows, to wit:

That the California Safe Deposit and Trust Com-
pany, a corporation, on the 26th day of November,

1907, was, and now is, indebted to Alexander J.

"Woodside, one of the petitioners herein, in the sum
of eighty-three hundred ($8,300) dollars, lawfuZ^

money of the United States, on account of money
deposited by him with said corporation at various

times, within two years last past, in the City and

County of San Francisco, State and Northern Dis-

trict of California; that said deposits on the 26th

day of November, 1907, amounted to the sum and

balance of eighty-three hundred ($8,300) dollars,

and said petitioner was credited with said amount on

said date by said corporation.

That said deposits aggregating on said date the

sum of eighty-three hundred ($8,300) dollars were

deposited by said petitioner with said corporation,

as a commercial account, and not otherwise, and were

deposited by said petitioner and received by said

California Safe Deposit and Trust Company as such,

with the agreement and understanding at the time

said deposits of monej^ were made as aforesaid that

said deposits were subject to the immediate check and

demand of petitioner, and were to be returned to

him forthwith upon demand ; that demand has been

made for said sum of eighty-three hundred ($8,300)

dollars, but that said corporation has refused, and

still refuses, to pay the same, or any portion thereof.
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That the said corporation is insolvent and iinaljle

to pa}' its debts and liabilities.

That the said respondent, David F. Walker, as

such stocldiolder, became, on the 26th day of Novem-

ber, 1907, and now is, indebted to the said petitioner,

Alexander J. Woodside, in the sum of $270.58, being

his proportion of the debt of $8,300.00 due, owing

and unpaid from said California Safe Deposit and

Trust Company to said petitioner.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was,

and now is, indebted to E. A. Groezinger and E. O.

Schaubstadter, copartners as aforesaid and petition-

ers herein, in the sum of $5,222.25, lawful mone.y of

the United States, on account of money deposited by

the said copartners doing business under the name

and style of A. Finite 's Widow, with said corpora-

tion, at various times within two years last past,

in the City and County of San Francisco, State and

Northern District of California; that said deposits,

on the 26th day of November, 1907, amounted to the

sum and balance of $5,222.25, and said petitioners

were credited with said amount on said date by said

corporation.

That said deposits, aggrregating on said date the

sum of $5,222.25, were deposited by said petitioners

with said corporation as a commercial account, and

not otherwise, and were deposited by said petition-

ers and received by said California Safe Deposit and

Trust Company as such, with the agreement and

understanding at the time said deposits of money
were made as aforesaid, thait said deposits were sub-
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ject to the immediate check and demand of petition-

ers, and were to be returned to them forthwith upon

demand ; that demand has been made for said sum of

$5,222.25, but that said corporation has refused, and

still refuses, to jDay the same, or any portion thereof.

That said corporation is insolvent and unable to

pay its debts and liabilities.

That the said respondent David F. Walker, as such

stocldiolder, became, on the 26th day of November,

1907, and now is indebted to the said petitioners, E.

A. Groezinger and E. O. Schaubstader, copartners

as aforesaid, in the sum of $170.24, being their pro-

portion of the debt of $5,222.25 due, owing and un-

paid from said California Safe Deposit and Trust

Company to said petitioners.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was,

and now is, indebted to the Crowley Launch and

Tugboat Company, a corporation, one of said peti-

tioners, in the sum of $5,080, lawful money of the

United States,, on account of money deposited by it

with said corporation at various times within two

years last past in the City and County of San Fran-

cisco, State and Northern District of California;

that said deposits, on the 26th day of November, 1907,

amounted to the sum and balance of $5,080.00, said

petitioner was credited with said amount on said

date by said corporation.

That said deposits, aggregating on said date

$5,080.00, were deposited by said petitioner with said

corporation as a commercial account, and not other-

wise, and were deposited by said petitioner and re-
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ceived by said California Safe Deposit and Trust

Company as such with the agreement and under-

standing at the time said deposits of money were

made as aforesaid that said deposits were subject to

the immediate check and demand of petitioner, and

were to be returned to him forthwith upon demand

;

that demand has been made for said sum of $5,080.00,

but that said corporation has refused, and still re-

fuses, to pay the same, or any portion thereof.

That said coi*poration is insolvent and unable to

pay its debts and liabilities.

That the said respondent David F. Walker, as such

stockholder, became, on the 26th day of November,

1907, and now is, indebted to the said petitioner,

Crowley Launch and Tugboat Company, in the smn

of $165.60, being its proportion of the debt of

$5,080.00 due, owing and unpaid from said Califor-

nia Safe Deposit and Trust Company to said peti-

tioner.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was

and now is indebted to Thomas Crowley, one of the

petitioners herein, in the sum of $1,690.00, lawful

money of the United States, on account of money
deposited by the said petitioner with said corpora-

tion at various times within two years last past in

the City and County of San Francisco, State and

Northern District of California; that said de])osits

on the 26th day of Novem])er, 1907, amounted to the

sum and Ijalance of $1,690.00, and said ]Jotitioner was

credited Avith said amount on said date by said cor-

poration.
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That said deposits, aggregating on said date

$1,690.00, were deposited by said petitioner with said

corporation as a commercial account, and not other-

wise, and were deposited by said petitioner and re-

ceived by said California Safe Deposit and Trust

Company as such, with the agreement and under-

standing at the time said deposits of money were

made as aforesaid that said deposits were subject to

the immediate check and demand of petitioner, and

were to be returned to him forthwith upon demand;

that demand has been made for said sum of $1,690.00,

but that said corporation has refused, and still re-

fuses, to pay the same, or any portion thereof.

That said corporation is insolvent and unable to

pay its debts and liabilities.

That the said respondent, David F. Walker, as

such stockholder, became, on the 26th day of Novem-

ber, 1907, and now is, indebted to the said petitioner

Thomas Crowley in the sum of $55.09, being his pro-

portion of the debt of $1,690.00 due, owing and un-

paid from said California Safe Deposit and Trust

Company to said petitioner.

That the said California Safe Deposit and Trust

Company, on the 26th day of November, 1907, was,

and now is, indebted to C. D. H. Friederichs, one

of the petitioners herein, in the sum of $3,900.00, law-
ful money of the United States, on account of money
deposited by him with said corporation at various

times, within two years last past, in the City and
County of San Francisco, State and Northern Dis-
trict of California; that said deposits, on the 26th
day of November, 1907, amounted to the sum and



54 David F. Walker vs.

balance of $3,900.00, and said petitioner was cred-

ited with said amount on said date by said corpora-

tion.

That said deposits, aggregating on said date

$3,900.00, w^ere deposited b}^ said petitioner with said

corporation as a commercial accomit, and not other-

wise, and were deposited by said petitioner and re-

ceived by said California Safe Deposit and Trust

Company as such, Avith the agreement and under-

standing at the time said deposits of money were

made as aforesaid that said deposits were subject to

the immediate check and demand of petitioner, and

were to be returned to him upon demand; that de-

mand has been made for said smn of $3,900.00, but

that said corporation has refused, and still refuses,

to pay the same or any portion thereof. That said

corporation is insolvent and unable to pay its debts

and liabilities.

That the said respondent, David F. Walker, as

such stocldiolder, became, on the 26th day of Novem-

ber, 1907, and now is, indebted to the said petitioner,

C. D. H. Friedrichs, in the sum of $130.04, being his

proportion of the debt of $3,900.00 due owing and

unpaid from said California Safe Deposit and Trust

Company to said petitioner.

That the said California Safe Deposit and Trust

Company, a corporation, on the 26th day of Novem-

ber, 1907, was and now is indtebted to H. H. Clark,

one of the petitioners herein, in the sum of $8,000.00,

lawful money of the United States, on account of

money deposited by him with said corporation at

various times within two years last past in the City
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and County of San Francisco, State and Northern

District of California; that said deposits, on the

26th day of November, 1907, amounted to the sum

and balance of $8,000.00, and said petitioner was cred-

ited with said amount on said date by said coi^ora-

tion.

That said deposits, aggregating on said date

$8,000.00, were deposited by said petitioner with said

corporation as <a commercial account, and not other-

wise, and were deposited by said petitioner and re-

ceived by said California Safe Deposit and TiTist

Company as such, with the agreement and under-

standing at the time said deposits of money were

made as aforesaid, that said de]30sits were subject to

the immediate check and demand of of petitioner,

and were to be returned to him forthwith upon de-

mand; that demand has been made for said sum of

$8,000.00, but that said corporation has refused, and

*?till refuses, to pay the same, or any portion thereof.

That said corporation is insolvent and unable to

pay its debts and liabilities.

That the said respondent David F. Walker, as such

stockholder, became on the 26th day of November,

1907, and now is, indebted to the said petitioner, H.

H. Clark, in the sum of $260.80, being his proiDortion

of the debt of $8,000.00 due, owing and unpaid from
said California Safe Deposit and Trust Company to

said petitioner.

XI.

And your petitioners further represent that the

said respondent is insolvent, and that within four
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months next prece^ding the date of this petition and

the filing thereof, the said respondent David F.

Walker committed an act of bankruptcy, in that he

did heretofore, to wit, on the 26th day of November,

1907, in the city and county of San Francisco, State

and District aforesaid, transfer and convey to his

wife, Althea Walker, a large poi*tion of his property

hereinafter described with the intent then and there

to defraud, hinder and delay his creditors.

That the said property transferred and conveyed

as aforesaid is situate, lying and being in the city and

county of San Francisco, State and District afore-

said, and is particularly described as follows, to wit

:

Parcel No. 1. Commencing at the southwesterly

corner of Laguna Street and Pacific Avenue, running

thence southerly along the westerly line of Laguna

Street ninety-four (94) feet eight and one-fourth

(1/4) inches; thence at right angles westerly ninety-

six (96) feet; thence at right angles southerly thirty-

three (33) feet; thence at right angles westerly forty-

one (41) feet, six inches (6) ; thence at right angles

northerly one hundred and twenty-seven (127) feet,

eight and one-fourth (814) inches to the southerly

line of Pacific Avenue ; thence at right angles easterly

along the last named line one hundred and thirty-

seven (137) feet, six inches, to the point of coimnence-

ment. Being a portion of Western Addition Block

Number Two Hundred and Forty (240) of the City

and County of San Francisco.

Parcel No. 2. Commencing at a point on the

southerly line of Pacific Avenue distant thereon, one

hundred and sixty-seven (167) feet, six (6) inches,
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westerly from the westerly line of Laguna Street;

running thence westerly along said southerly line of

Pacific Avenue sixty (60) feet ; thence at right angles

southerly one hundred and twenty-seven (127) feet,

eight and one-fourth (81/4) inches; thence at right

angles easterly sixty (60) feet; thence at right angles

noriYdey one hundred and twenty-seven (127) feet

eight and one-fourth (814) inches to the southerly

line of Pacific Avenue and point of commencement.

Being a portion of Western Addition Block Num-

ber Two Hundred and Forty (240) of the City and

County of San Francisco.

Parcel No. 3. Commencing at a point on the

northerly line of California Street, distant thereon

fifty-four (54) feet, three (3) inches easterly from

the easterly line of Steiner Street; running thence

easterly along said line of California Street one hun-

dred and fifty-one (151) feet; thence at right angles

northerly one hundred and thirty-two (132) feet,

eight and one-fourth (814) inches; thence at right

angles westerly ninety-nine (99) feet; thence at right

angles southerly twenty-six (26) feet six (6) inches;

thence at right angles westerly fifty-two (52) feet;

thence at right angles southerly one hundred and six

(106) feet, two and one-fourth (214) inches to the

northerly line of California Street and the point of

commencement.

Being a portion of Western Addition Block Num-
ber Three Hundred and Fifty-three (353) of the City

and County of San Francisco.

Parcel No. 4. Commencing at a point on the

northerly line of Pacific Avenue, distant thereon one
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hundred and thirty-nine (139) feet, nine (9) inches

easterly from the the easterly line of Webster street

;

thence running easterly along said northerly line of

Pacific Avenue thirty-five (35) feet; thence at right

angles northerly one hundred and thirty-two (132)

feet, seven and one-eighth (7%) inches; thence at

right angles westerly thirty-five (35) feet; thence at

right angles southerly one hundred and thirty-two

(132) feet, seven and one-eighth (lYs) inches to the

point of commencement.

Being a portion of Western Addition Block Num-
ber Two Hundred and Sixty-six (266) of the City

and County of San Francisco.

XII.

That the deed made, executed and delivered by said

respondent transferring and conveying the above-de-

scribed real property to Althea Walker, his wife as

aforesaid, was, and is, without consideration, and was

made and delivered with the intent then and there to

defraud, hinder and delay the creditors of said re-

spondent.

That said deed was recorded in the office of the Re-

corder of the City and County of San Francisco,

State of California, on the 27th day of November,

1907, at seven minutes past three o'clock P. M. of

said day, in liber 116 of Deeds, at page 296.

XIII.

And your petitioners further aver that the aggre-

gate of all the property of said respondent David F.

AYalker, exclusive of the above-described property

and property claimed to be exempt, is not at a fair
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valuation sufficient in amount to pay the debts of the

said respondent; that the said respondent David F.

Walker is not a wage-earner, nor a person engaged

chiefly in farming or tillage of the soil ; that he owes

debts to the amount of and in excess of one thousand

($1,000) dollars, which he is unable to pay.

That the said petitioners have not, nor has either of

them had or received any manner of security or pref-

erence whatever from the said David F. Walker or

the said California Safe Deposit and Trust Company
or at all.

Wherefore your petitioners pray that service of

this petition, with a subpoena, may be made upon tJie

said respondent David E. Walker, as provided in the

acts of Congress relating to bankruptcy, and that he

may be adjudged by this Court to be a bankrupt

within the purview of said acts.

ALEXANDER J. WOODSIDE.
A. FINKE'S WIDOW,
By ERNEST O. SCHAUBSTADER.
E. A. GROEZINGER,

Copartner.

CROWLEY LAUNCH & TUGBOAT CO. (a

Corporation). [Seal]

By THOMAS CROWLEY,
President.

THOMAS CROWLEY,
C. D. H. FRIEDRICHS,
H. H. CALRK.

DINKELSPEIL & SCHLESINGER,
S. C. WRIGHT,

Attorneys for Petitioners.
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United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Ernest O. Scliaubstader, Crowley Launch and Tug-

boat Company, a corporation, by Thomas Crowley,

its president, and Thomas Crowley, being three of

the petitioners above named, make oath as follows:

That affiant Ernest O. Schaubstader, a member of the

firm of A. Finke's Widow, consisting of affiant and

E. A. Groezinger, Thomas Crowley, an officer of the

Crowley Launch and Tugboat Company, a corpora-

tion, to wit, the president thereof, and Thomas M.

Crowley, being duly sworn, each for himself, and not

one for the other, makes solemn oath that the state-

ments contained in the foregoing petition subscribed

by them are true.

A. FINKE'S WIDOW.
ERNEST SCHAUBSTADER,

Copartner.

THOMAS CROWLEY,
President Crowley Launch and Tugboat Company

(a Corporation).

THOMAS CROWLEY.
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Subscribed and sworn to before me this 26tli day

of March, 1908.

[Seal] J. D. BROWN,
Notary Public in and for the City and County of

San Francisco, State of California.

Due service of the within amended petition by copy

is hereby admitted this 26th day of March, 1908.

CHICKERING & GREGORY,
Attorneys for Respondent D. F. Walker.

[Endorsed] : Filed Mch. 26, 1908, at 11 o'clock and

30 minutes A. M. Jas. P. Brown, Clerk. By Fran-

cis Krull, Deputy Clerk.

Exhibit *'H" to Petition for Review.

In the District Court of the United States in and for

the Northern District of California.

In the Matter of DAVID F. WALKER, Involuntary

Bankrupt.

Notice of Motion to Strike Amended Petition of In-

tervention by Attaching Creditors from the Files.

To Frieda R. Majors and Kate A. O'Connell, as Ad-

ministratrix of the Estate of George P. O'Con-

nell, Deceased, Attaching Intervenors in the

Above-entitled Cause, and to Daniel O'Connell,

Esq., Their Attorney

:

You and each of jom will please take notice, that

David F. Walker, by his attorneys, Chickering &
Gregory, will, on Saturday, the 4th day of April,

1908, at the hour of ten o'clock A. M, of said day, or

as soon thereafter as counsel may be heard, at the
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courtroom of Hon. John J. De Haven, Judge of the

above-entitled court, situate in the Postoffice Build-

ing, corner of Seventh and Market Streets, City and

County of San Francisco, State of California, move

the said Court for an order striking from the files the

amended petition in intervention by attaching credi-

tors heretofore filed by you.

The grounds upon which said motion will be based

are:

1. That said amended petition in intervention is

not an amendment of the original petition to inter-

vene heretofore filed by said petitioners in interven-

tion, but is the substitution of a new cause of action

in bankruptcy.

2. That said petitioners have alleged in said

amended petition an entirely new act of bankiniptcy

from that set forth in their original petition in in-

tervention, which change is unauthorized in law.

3. That said petitioners are seeking to amend their

petition by introducing acts of bankruptcy occurring

subsequent to those set forth in their original peti-

tion.

4. That said petitioners are not such creditors as

may institute involuntary proceedings in bankruptcy

against this respondent, as they are attempting to en-

force their alleged claims in the State court and have

had attaclunents issue in said actions.

5. That said petition contains no statements of

fact sufficient to show that the petitioners herein are

creditors of his respondent.
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The papers which will be used in this motion are

this notice, the original and amended petitions to in-

tervene, and all other papers on file in said cause.

Dated March 26th, 1908.

CHICKERING & GREGORY,
Attorneys for David F. Walker.

[Endorsed] : Filed Mar. 26, 1908, at 4 o'clock and

30 minutes P. M. Jas. P. Brown, Clerk. By Fran-

cis Krull, Deputy Clerk.

Exhibit *'G" to Petition for Review.

In the District Court of the United States in and for

the Northern District of California.

In the Matter of DAVID F. WALKER, Involuntary

Bankrupt.

Demurrer to Amended Petition in Intervention by

Attaching Creditors.

Now comes David F. Walker, respondent in the

above-entitled action, and demurring to said petition,

for cause of demurrer specifies

:

I.

That said petition does not state facts sufficient to

constitute a cause of bankruptcy against this respon-

dent.

II.

That said petition does not state facts sufficient to

constitute a cause of bankruptcy against this respon-

dent in that said petition does not show that peti-

tioners, or either of them, are creditors of said re-

spondent within the meaning of the bankruptcy act,
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or that they or either of them have claims against

this respondent provable in bankruptcy proceedings.

III.

That said petition does not state facts sufficient to

constitute a cause of bankruptcy against this re-

spondent, in that said petition does not state specifi-

cally or show by the facts stated therein that these

petitioners were creditors of said respondent herein

at the date of the alleged acts of bankruptcy referred

to therein.

IV.

That said petition is uncertain in that it does not

appear therein, nor can it be determined therefrom,

whether the petitioners herein were creditors of this

respondent at the date of the alleged acts of bank-

ruptcy referred to therein.

V.

That said petition is ambiguous for the same rea-

son that it is alleged to be uncertain in Paragraph

IV herein.

VI.

That said petition is unintelligible for the same

reason that it is alleged to be uncertain in Paragraph

IV herein.

VII.

That said petition, in so far as it states that said

petitioners adopt and join in the allegations of a

certain petition filed against said respondent by cer-

tain creditors on December , 1907, and also

in the prayers of said petition, is uncertain or am-

biguous or unintelligible.
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VIII.

That said petition is uncertain in this : that it does

not appear therein, nor can it be determined there-

from, to whom the conveyances of real property

stated therein as constituting the acts of bankruptcy

relied upon by said petitioners were made.

IX.

That said petition is ambiguous for the same rea-

son that it is alleged to be uncertain in Paragraph

VIII herein.

X.

That said petition is unintelligible for the same

reason that it is alleged to be uncertain in Paragraph

VIII herein.

XI.

That said petition is uncertain in that it does not

appear therein, nor can it be determined therefrom,

what acts were done by the officers of the California

Safe Deposit and Trust Company whereby there

was embezzled and misappropriated various sums

alleged in said complaint to have been embezzled and

misappropriated.

XII.

That said petition is ambiguous for the same rea-

sons that it is alleged to be uncertain in Paragraph

XI herein.

xin.

That said petition is unintelligible for th'3 same

reason that it is alleged to be uncertain in Paragraph

XI herein.
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Wherefore this respondent prays that said peti-

tion be disonissed, with costs.

CHICKERING & GREGORY,
Attorneys for David F. Walker.

[Endorsed] : Filed Mar. 26, 1908. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

Exhibit **I" to Petition for Review.

In the District Court of the United States in and

for the Northern District of California.

In the Matter of DAVID F. WALKER, an Invol-

untary Bankrupt.

Demurrer to Amended Petition.

Now comes David F. Walker, respondent in the

above-entitled cause, and demurring to said peti-

tion, for cause of demurrer specifies

:

I.

That said petition does not state facts sufficient to

constitute a cause of bankrux>tcy against this re-

spondent.

II.

That said petition does not state facts sufficient

to constitute a cause of bankruptcy against this re-

spondent in that said petition does not show that

petitioners or any of them are creditors of said re-

spondent, or that they or any of them have claims

against this respondent provable in bankruptcy pro-

ceedings.

III.

That said petition does not state facts sufficient
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to constitute a cause of bankruptcy against this re-

spondent, in that said petition does not state at what

dates the various sums aggregating the siuns claimed

to be due said petitioners from said California Safe

Deposit and Trust Company were deposited with

said corporation.

IV.

That said petition is uncertain in this : that it does

not appear therein, nor can it be determined there-

from, at what dates the various petitioners therein

named deposited the respective sums of money al-

leged therein to have been deposited by them with

said California Safe Deposit and Trust Company.

V.

That said petition is ambiguous for the saime rea-

son that it is specified to be uncertain in paragraph

IV hereof.

VI.

That said petition is uncertain in this: that it

does not appear therein, nor can it be determined

therefrom, at what dates the various debts alleged

in said petition as owing from the California Safe

Deposit and Trust Company to these petitioners, or

any of them, were contracted or incurred.

VII.

That said petition is ambiguous for the same rea-

son that it is specified to be uncertain in paragraph

VI hereof.

VIII.

That said petition is uncertain in this: that it is

alleged that the various smns claimed to be due the

petitioners herein from the California Safe Deposit
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and Trust Company is the aggregate sum of various

deposits of money by said petitioners at various

times within two years last past; and in other alle-

gations it is stated that this respondent became in-

debted to the petitioners herein on the 26th day of

November, 1907, by reason of the fact that said re-

spondent was a stockholder in the California Safe

Deposit and Trust Company.

IX.

That said petition is ambiguous for the same rea-

son that it is stated to be uncertain in paragraph

Vni hereof.

X.

That said petition is unintelligible for the same

reason that it is alleged to be uncertain in paragraph

Vni hereof.

Wherefore, respondent prays that said petition be

dismissed.

CHICKERING & GREGORY,
Attorneys for Respondent, David F. Walker.

[Endorsed]: Filed Apr. 6, 1908, at 4 o'clock and

15 minutes P. M. Jas. P. Brown, Clerk. By Fran-

cis Krull, Deputy Clerk.
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Exhibit ^*J" to Petition for Review.

In the District Yourt of the United States in and

for the Northern District of California.

In the Matter of DAVID F. WALKER, Involuntary

Bankrupt.

Notice of Motion to Dismiss Amended Petition.

To Alexander J. Woodside; E. A. Groezinger and

E. 0. Scliraubstadter, Copartners Doing Busi-

ness Under the Firm Name and Style of A.

Finke's Widow; Crowley Launch and Tug Boat

Company, a Corporation; Thomas Crowley, C.

D. H. Friedrichs and H. H. Clark, Petitioners

in the Above-entitled Cause, and to Messrs.

Dinkelspiel & Schlessinger, Attorneys for Said

Petitioners

:

You and each of you will please take notice that

David F. Walker, by his attorneys, Chickering &
Gregory, will, on Saturday, the 11th day of April,

1908, at the hour of 10 A, M. of said day, or as soon

thereafter as counsel may be heard, at the court-

room of Hon. John J. De Haven, Judge of the above-

ontitled court, situate in the Postoffice Building,

corner of 7th and Mission Streets, City and County

of San Francisco, move said Court for an order diss-

onissing the petition for involuntary bankruptcy in

the above-entitled cause.

The grounds upon which said motion will be based

are:

1. That it does not appear from the petition that

it was verified under oath or affiraiation of three

petitioners.
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2. That the verification b}^ Ernst O. Schraub-

stadter and Thomas Crowley purport to have been

made by them in a rei3resentative capacity as officer

respectively of two creditors named in the petition,

to wit: A. Finke's Widow, a copartnersliip, and

Crowley Launch and Tugboat Company, a corpora-

tion, but that they have failed to allege and swear to

the fact of their agency or representative capacity.

The papers which will be used in this motion are

this notice, the amended petition in involuntary

bankruptcy, hereinabove referred to, and all other

papers on file in said cause.

Dated April 6, 1908.

CHICKERING & GREGORY,
Attorneys for David F. Walker.

[Endorsed]: Filed Apr. 6, 1908, at 4 o'clock and

15 minutes P. M. Jas. P. Brown, Clerk. By Fran-

cis Krull, Deputy Clerk.
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Exhibit **K" to Petition for Review.

No. 5568.

In the District Court of the United States, Northern

District of California.

In the Matter of DAVID F. WALKER, Involuntary

Bankrupt.

Order Overruling Demurrer to Amended Petition of

Intervention; Denying Motion to Strike said

Petition, etc.

Ordered, that the demurrer to the amended petition

of Alexander J. Woodside, E. A. Groezinger and E.

O. Schaubstadter, copartners doing business under

the firm name and style of A. Finke 's Widow ; Crow-

ley Launch & Tugboat Company, a corporation,

Thomas Crowley, C. D. H. Friedrichs and H. H.

Clark, be and the same is hereby overruled.

Further ordered, that the demurrer to the amended

petition of intervention, filed herein b}^ Frieda R.

Major and Kate A. O'Connell, as administratrix, be

and the same is overruled.

Further ordered, that the motion to strike the said

petition from the files be denied and that the de-

fendant shall have 10 days within which to make liis

answer to said petitions.

Dated San Francisco, Calif., April 23, 1908.

JOHN J. DE HAVEN,
Judge.
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[Endorsed] : Filed Apr. 23d, 1908, 11 o'clock and

minutes A. M. Jas. P. Brown, Clerk. By Francis

Krull, Deputy Clerk.

Exhibit *'L" to Petition for Review.

In the District Court of the United States, Northern

District of California.

No. 5568.

In the Matter of DAVID F. WALKER, Involuntaiy

Bankrupt.

Memorandum Opinion Overruling Demurrers.

DE HAVEN, District Judge.—The demurrer to

the amended petition of creditors, and the demurrer

to the amended jDetition of interA'enors, will be over-

ruled.

The demurrers present a pure question of law and

if the defendant is dissatisfied with the ruling, sub-

division B, of Section 24 of the Bankruptcy Act pro-

vides a speedy method for obtaining a review, by the

Circuit Court of Appeals, of the action of this Court

in overruling said demurrers.

[Endorsed] : Filed Apr. 23, 1908, 11 o'clock and

minutes A. M. Jas. P. Brown, Clerk. By Francis

Krull, Deputy Clerk.
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Clerk's Gertificate to Exhibits to Petition for Ee-

view.

L^nitecl States of America,

Xortliern District of California,—ss.

I, James P. Brown, Clerk of tlie District Court of

the United States for the Northern District of Cali-

fornia, do hereby certify and return to the Honorable,

the United States Circuit Court of Appeals, for the

Xinth Circuit, that the foregoing voliune, consisting

of fifty-nine pages, munbered from 1 to 61, inclusive,

is a true and complete transcript of the records, pro-

ceedings, pleadings, and other proceedings in said

case, and of the whole thereof, as appeal's from the

original records and files of said Court.

I further certify that the cost of said record,

amoimting to thirty-four ($34.00) dollars, has been

paid by the respondent.

In witness whereof, I have hereimto set my hand,

and affixed the seal of said Court, at San Francisco,

in the iSTorthem District of California, this 29th day

of April, A. D. 1908, and of the Independence of the

United States the one hundred and thirty-second.

[Seal] JAS. P. BROWX,
Clerk.

[Endorsed] : Xo. 1602. United States Circuit

Court of Appeals for the Xinth Circuit. David F.

Walker, Petitioner, vs. Alexander J. Woodside et al.,

Respondents. In the Matter of David F. Walker, In-
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voluntary Bankrupt. Petition for Revision Under

Section 24b of the Bankniptcy Act of 1898 of the

Proceedings of the United States District Court for

the Noithem District of California.

Filed May 4, 1908.

F. D. MONCKTOX,
Clerk.
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No. 1602

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

In the Matter of

DAVID F. WALKER,
Involuntar}^ Bankrupt.

PETITIOX FOR REYIEAV

To the Honorable the Judges of the United States

Circuit Court of Appeals, for the Ninth Circuit:

This case comes to the Circuit Court of Appeals

on a petition filed for the purpose of having re-

viewed by this court certain questions of law arising

on demurrers and motions to the amended original

petition, and to the petition and amended petition

to intervene, in said proceedings. The original peti-

tion to have respondent adjudged a bankrupt m in-

voluntary proceedings was filed in the United States

District Court on the 30th day of December, 1907.

The petition to intervene was filed in the said Dis-

trict Court on the 28th day of January, 1908, and the

amended petition to intervene was filed in the said

Disti'ict Court on March 5, 1908. To this amended



jjetitiuii to iiitcrvene there was tiled in due time a

notice of motion to strike it from the files, and a

denmrrer.

We will first take up the propositions of law pre-

sented by these latter pleadings.

In the original petition to intervene, no act of

bankruptcy was alleged, or, if attempted to be al-

leged, was as follows:

"These petitioners, on information and belief, fur-

'' ther allege that said David F. Walker, knowing

" all the facts herein alleged, has secretly conveyed

*' personal property, consisting of shares of stock,

" interests in partnerships and fiiins, and automo-

" biles, to third persons, for the use and benefit of

" said Walker, and with intent to defraud, hinder

" and delay his creditors, and especially these peti-

'* tioners, etc."

This allegation is quite insufficient in its statement

of facts; also there is no allegation that these con-

veyances took place within four months of the filing

of the petition to intervene or of the original peti-

tion. Under the bankrupt law, Section 59, subdivi-

sion f , it is stated that

:

"Creditors other than original ])etitioners

may at any time enter their ai)]"»earan('e and join

in the ])etiti()n or tile an answer and l)e heard in

opposition to the prayer of the petition."

Under the original petition to intervene, said credi-

tors have a right to have an order made allowing

them to intervene and "join in" the original petition



by becoming petitioners therein; to have themselves

counted as making up the number of the petitioners

and to have tlie amounts claimed by them taken

into consideration in making up the jurisdictional

amount in bankruptc}-. When the petitioners to in-

tervene filed, as above stated, their amended peti-

tion to intervene, there was set forth in the amended

petition an act of bankruptcy different from that al-

leged or attempted to be alleged in the original peti-

tion to intervene, and different from the act of bank-

ruptcy alleged in the original petition. We have

stated that the original petition to intervene did not

allege sufficiently an act of banla'uptcy, and in sup-

port of this contention we cite the case of In re Nel-

son, 98 Fed. 76, where the allegation that Nelson

had, within four months last past, transferred while

insolvent large amounts of his property to one or

more of his creditors with intent to prefer said

creditors over his other creditors, is held to be quite

insufficient as an allegation of fact, and the court

say, vide p. 77

:

''The specific act relied upon shouhl be al-

leged, with time, phice, person and circum-

.

stances, as in any other allegation of fraud in a

pleading in law or in equity."

And in the case of In re Pure Milk Co. of Mobile,

154 Fed. 682, it is held that an averment in the peti-

tion that the alleged bankrupt had, within four

months, paid money to one or more creditors with

intent to prefer such r-reditors over its other credi-

tors, is insufficient as an averment of an art of bank-



riij)tc\', and it is also held that ii* tiie petition orig-

inally tiled was insuiiieient in averring an act of

bankruptcy, then in ell'ect it averred no act of bank-

ruptcy.

The petitioners to intervene, therefore, apparently

lirst petitioned to intervene merel}^ as creditors for

the purpose of having themselves counted among the

number of the creditors and in having their claims

added to the amounts set forth in the original peti-

tion. The amended petition to intervene is there-

fore the attempt of a creditor to intervene in bank-

ruptcy proceedings who wishes to rely on additional

acts of bankruptc}^ to those set forth in the original

petition. Aside from other questions of law in-

volved, the question presented here is : What are the

rights of these petitioners upon filing the amended

petition to intervene, alleging a new act of bank-

ruptcy '?

In the case of In re Haff, 136 Fed. Rep. 78, the

facts were that on February 2, 1904, a petition was

filed against Haff to have him adjudged a bankrupt

and alleging certain acts of bankruptcy claimed to

have been conmiitted on December 3, 1903. On

March 24, 1904, Edward Ridgeley filed a petition

that Haff l)e adjudged a bankrupt, and j^rayed to

intervene in the earlier involuntary })roceedings. This

petition alleged the same act of bankru])tcy occurring

upon the 3rd of December, 1903, other acts upon the

same date, and also further acts of bankruptcy

claimed to have ])0('n committed on the 3rd of Feb-



ruary, 190tt. On April 18th an order was asked by

Ridgeley that the U\o petitions against Ilaff be con-

solidated, and that the petition filed on February 2,

1904, be made to conform by proper amendment and

additions to the petition filed by Ridgeley, in that

there be inserted therein the acts of bankruptcy re-

ferred to in the original petition. On this state of

facts the court filed, on April 25th, the following

memorandum

:

"If the intervening creditor wishes to rely on
additional acts of bankruptcy, I think he has a
right to do so. The better practice is, perhaps,
to enter an order to intervene and then apply to

amend, but I see no objection to alleging the ad-

ditional acts in the petition to intervene. If a
formal order to amend is preferred in this case

it will be granted and may be deemed granted.

I think, hoAvever, that the additional acts of

bankruptcy must have occurred as early or be-

fore the acts alleged in the original petition."

On April 30th it was ordered that the petition of

February 2, 1904, be amended so that the same
'

' shall in all things conform, nunc pro tunc, with the

" petition filed herein on March 25, 1904, by Edward
" Ridgeley as hereinafter modified". The Circuit

Court of Appeals for the Second Circuit held that

this amendment could not be made because at the

time that the application for the amendment was

made more than four months had elapsed since the

alleged act of bankruptcy was committed, and there-

fore it would be an order adding to the original peti-

tion l)y amendment an act of bankruptcy occurring
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niurc than lour months bcl'ore the amendment to the

original petition.

In the ease at bar tlie amended })etition to inter-

vene, stating a new act of })ankruptc3% was filed

March 5th, and within four months of November

26th, in the same manner that the Ridgeley petition

of the Haff case was filed on the 25th of March and

within four months of the 3rd of December, 1903.

In the case at bar, however, no application has yet

been made, as shown by the transcript herein, for an

order amending the original petition, and if the said

order were to be now made, the original petition

would be amended at a date more than four months

after the date of the new act of bankruptcy, which

is contrary to the rule set out in the Haff case and

in the other cases cited in that opinion. If this were

allowable, it wonld result in the rule that a new act

of bankruptcy could be added to the original peti-

tion at any time ; and therefore the law requiring the

2:>ctition to state an act of bankruptcy conmiitted

within four months of the filing of the petition would

be overcome by the power of amendment. Succes-

sive intervenors could allege new acts of bankruptcy

and amend the original petition irrespective of the

lapse of tinie and this would make a petition to in-

ten-ene practically an original petition without serv-

ice of subpoena. We therefore assign as error the

order of the District Court requiring respondent to

answer the amended petition to intervene, which

order was made on the 23rd of Aj^ril, 1908, because:



1. No order lias yet been made allowing the peti-

tioners to intervene in the bankruptcy proceedings.

2. Because no order has been made allowing an

amendment to the original or amended original x)eti-

tion in bankruptcy by the addition of the act of

bankruptcy set forth in the amended petition to in-

tervene.

If the order of the District Court of April 23,

1908, can be construed to be an order allowing peti-

tioners to intervene, still there is no order allowing

them to amend the original petition by the addition

of the new act of bankruptcy set forth in the

amended petition to intervene; and if the order of

April 23rd can be construed to be an order allowing

that amendment, then the said order is an order

amending the amended original petition in bank-

ruptcy by the addition of an act of bankruptcy oc-

curring more than four months l:»efore the order of

the District Court allowing the amendment to the

amended original petition, and without application

therefor, and therefore comes directly within the

Haff case. Where a petitioner desires to intervene,

alleging a new act of bankruptcy, and no order of

court has been ohtained allowing the interroition or

aw ending the original petition hjj adding to it the

new act of hankricpteg, the situation might arise of a

bankrupt proving an absolute defense to the act of

bankruptcy alleged in the original petition thereby

leaving the intervenor with nothing to intervene in

—

or as the statute ]mts it, he may ''join in the peti-

tion" in which case the original petition being dis-
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missed by the defense there is nu petitiou fur the iii-

tervenor to "join in". We therefore submit that

the petitioner wlio desires to intervene must obtain

an order to intervene and an order amending the

original petition as to the new act of bankruptey

v^dthin four months of the time of its commission,

otlierwise lie may intervene, bat not with a new act

of bank niptcy.

II.

As stated above, it is not necessary that a creditor

who desires to intervene in bankruptcy proceedings

should state a new or additional act of bankruptcy

from that set forth in the original petition; and, as

shown above, the original petition to intervene in

this case was the ordinary intervention petition, not

relying on new acts of bankruptcy. Vide In re Pure

Milk Co. of Mobile, supra. The amended petition

to intervene did, however, rely upon a new act of

bankruptcy from that attempted to be set forth in

the original petition to intervene, and this petition

was at once met with the motion to strike it from the

files on the ground that it was not an amended peti-

tion, but stated a new and different cause of action

in bankruptcy.

We therefore submit that tlie amended i^etition to

intervene, aside from the doctrine of tlie Haff case

artiued above, should be stricken from the files as

not being proper amendment or one that the law

allows a court to i^rant in the exercise of a legal dis-

cretion. Tliis would still enable ])etitioners to inter-



vene, if they have a provable claim, but not with

the allegation of the new act of bankruptcy. The

grounds of this argument are

:

a. Because the amended petition to intervene

does not seek to amplify the acts of Ijankruptcy in-

sufficiently stated in the original petition to inter-

vene, but to allege acts of an entirely different char-

acter, which change the cause of action and make the

proposed amendment a substitution of a new cause

of action rather than the amendment of one formerly

alleged.

In In re Mercur, 116 Fed. 655, at page 657, the

court say

:

"The general right to amend, regardless of

the time which has elapsed, is abundantly sus-

tained by the authorities, but to do so it is plain

there must be in the record as it stands the sub-

stance of that which is asked for. The right

to amend can go no further than to bring for-

ward and make effective that which is in some
shape already there."

In re White, 128 Fed. 513:

This case relates to the amendment of schedules.

The bankrupt in his schedules had entered under

"Exemptions" the word "None". This was in Feb-

ruary, 1903. In January, 1904, he sought to amend

by adding a list of exempt articles. The court say:

"This is not an attempt to make something
better that is already in existence, an attempt
with which most of the decisions on the subject

of amendments are concerned. In such cases

courts ordinarily do not permit a new subject-

matter to be introduced under the guise of
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amending sunietliing else, and do nut permit it

at all when the rights of others would be injured

thereby."

In White v. Bradley Timber Co., 116 Fed. 768,

the petition as tiled failed to allege an act of bank-

ruptcy (sufficiently). On Jime 21, 1902, it was

stricken from the files on motion of the defendant.

On June 24, 1902, the petitioners moved to set the

order striking it from the files aside, and allow them

to file an amended petition setting up additional acts

of bankruptcy other than those attempted to l)e

show^n in the original petition. To this the defend-

ants objected, and the court say, after citing various

text-book authorities

:

''Leave to amend will not generally be granted

when the proposed amendment would introduce

into the petition entirely new acts of bankruptcy
and founded upon facts not stated or referred

to in the original petition. Such seems to be

the weiglit of anthoritij on the suhjeet. There is

some authority for the pro])osition that where

the amendment offered shows acts of ])ank-

ruptcy of a like character as the ones stated in

the original petition, the amendment will be

allowed or authorized before or at the hearing-

of the cause. The original petition stated no

act of l)ankruptcy. The amended ])etition ])ro-

posed does not show acts of ])ankru])tcy of a

like character as the one attem])ted to be shown

in the original ])etiti()n. It does not ai)pear

from the proposed amendment that it would be

clearly in furtherance of justice. It does not

appear from tlie amended ])etition, and it has

not been shown otherwise, why the acts of bank-

rui)tcy set up in the amended ]:>etition were

omitted from the original petition. No reason

which would excuse such omission is shown."
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In re Pure Milk Co. of Mobile, 154 Fed. 682.

In this case the court say:

"Leave to amend rnay be granted, but will

not generally be granted when the i^roposed
amendment would introduce into the petition
entirely new acts of bankruptcy."

The case also holds that no new act of bankruptcy

may be alleged if the same occurred more than four

months previous to the amendment.

Wilder v. Watts, 138 Fed. 426, at page 434.

In this case the court say, that amendments are

not matter of right, and a court must exercise its

discretion in pennitting them, and adds

:

"The general rule stated by Collier, Loveland
and other writers on the Bankruptcy Act, is that
bankruptcy courts have the usual power of a
court of justice, upon motion and good cause to

authorize amendments of pleadings, including
petition. They will rarely do so if the purpose
of the amendment is to introduce allegations

setting up an additional or new act of bank-
ruptcy, but such amendment will be allowed if

clearly in furtherance of justice and if its omis-
sion from the original petition is properly ex-

cused."

In re Crenshaw, 156 Fed. 638.

In this case the petition originally stated that re-

si)ondent was engaged in trade under the firm name

and style of Crenshaw & Co. By amendment it was

specifically stated that he was engaged in trade as a

merchant. The court say

:
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'•Jl* the original petition was dei'eetive in the
respect referred to, such defect has been cured
by the amendment. The right to amend the
jjetition can go to tlie extent of bringing for-

ward and malving effective that whidi is in some
form already in the record. The amendment
did not state a new case or change the case made
in the original jjetition. There was no new act
of bankruptcy alleged in the • amendment, but
one of the acts as set forth in the original peti-

tion w^as somewhat amplified and it was more
specific in detail as to the facts concerning the

alleged concealing of property of respondent in

an attempt to delay, hinder or defraud his credi-

tors."

The case of Stern v. Schoenfeld, Fed. Case 13377,

held that petitioning creditors are not entitled to

amend so as to allege a new act of bankruptcy.

Reed v. Cowley, Fed. Case 11644.

Amendments that would introduce into the peti-

tion entirely new acts of bankruptcy will be dis-

allowed unless there is a showing

:

1. That the allegations are true.

2. That tlioy are material to tlie merits.

3. That the petitioners are not guilty of negli-

gence.

4. That the new facts have ])een ascertained since

the original ])ctition was swoi-n to.

5. No minecessary delay. The court say that the

new acts of l>aukruptcy sou*?ht to be introduced in

this case are founded upon facts not stated or re-

ferred to in the original ]ietition.
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See also In re Leonard, Fed. Case 8255, and infra.

b. The acts of bankruptcy alleged in the pro-

posed amendment are not of like character with

those attempted to be set forth in the original peti-

tion to intervene.

In the case of In re Lange, 97 Fed. 197, the peti-

tion alleged that certain payments were made as

preferences. They then sought to amend the petition

so as to include the payment of rent as a preference.

It w^as held that though the payment of rent was not

set out in the original petition as an act of bank-

ruptcy, yet, it being a preference and of like general

character as the debt stated in the original petition,

Ihey would be allowed to amend if application was

made before the trial.

In the case of White v. Bradley Timber Co., 116

Fed. 768, the court say

:

"There is some authority for the proposition

that wdiere the amendment offered shows acts of

bankruptcy of a like character as the one stated

in the original petition, the amendment will be

allowed or authorized before or at the hearing

of the case."

c. Where the proposed amendment sets forth the

same acts of bankruptcy, the intent with which said

acts were committed may be inserted by way of

amendment, but this is not the case in the present

"jiroposed amendment.

In In re Henderson, 9 Fed. 196, affirmed in 10

Fed. 385, it appears that two acts of ])ankru])tcy
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were alleged in the original petition: 1, (-onveNancc

to bankrupt's wife with intent to hinder, delay and

defraud creditors; and 2, conveyance to X for the

same end. It w^as sought to amend ))()th these acts

of bankruptcy by adding, "with intent to prefer"

and "with intent to hinder, delay and defraud credi-

" tors". The court say:

"The amendment does not allege what can
properly be called a new act of ])ankruptcy.
The act was the transfer of the property. The
amendment proposed simply charges a new in-

tent and should be allowed."

In re Hark, 142 Fed. 279.

Where the court say

:

"We think, in the interests of justice, in this

case, the i3etition, filed on August 28, 1905, to

amend original petition, should be allowed be-

cause the act of bankruptcy charged in the origi-

nal petition is a concealment and transfer of

property with intent to hinder, delay and de-

fraud creditors, and the amended petition also

alleges a transfer of property, only for a differ-

ent reason, and the petitioners were unaljle to

secure this information imtil they discovered it

from the evidence at the trial."

In

Hark v. (
'. M. Allen Co., 146 Fed. 66.5,

the facts showed that tlie net of l)anki-uptcy charged

was tlie transfer and concealment of ])ro]X'rty

witli intent to hinder, dehiy and defraud credi-

tors. There was a verdict against the defendants,

wliicli verdict was set aside as tlie evidence did not
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show the intent alleged. Some months later, the

petitioners filed a petition to amend by alleging the

transfer of the property with intent to prefer. The

court held that this could be done by amendment

although more than four months had elapsed at tlie

time of the petition, because they did not change the

act by the amendment, only the intent with which it

was done, and this could not be ascertained until the

trial, and that no surprise could be worked upon the

defendant because the same act was alleged in both

cases.

In the case of In re Xusbaum, 152 Fed. 835,

amendments were allowed on the authority of the

case of Hark v. C. M. Allen & Co., which relates only

to the amendment of the act of bankruptcy with re-

lation to the intent.

d. The amended petition does not show how the

allowance of the proposed amendments to the acts of

bankruptcy would be clearly "in furtherance of

justice".

White V. Bradley Timber Co., 116 Fed. 768, in

which case the court say:

"It does not appear from the proposed amend-
ment that it will be clearly in furtherance of

justice."

Wilder Y. Watts, 138 Fed. 426-131.

Holding that amendments introducing allegations

setting up additional or new acts of bankruptcy will

be allowed if clearly in furtherance of justice.
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e. Because the pleading of the interveiiors leaves

it doubtful as to whether the act of bankruptcy al-

leged in the later petition is not subsequent to the

acts attempted to be alleged in the former petition

by reason of the fact that no date of the acts of

bankruptcy is mentioned in the original petition to

intervene and the rule is that a pleading is to be con-

strned most strongly against the pleader.

In re Sears, 117 Fed. 294;

Wilder v. Watts, 138 Fed. 426.

f. Amendments are not matters of right, and un-

der the facts in this case jjermission to amend would

not be the exercise of legal discretion.

Tn re Leonard, Fed. Case No. 8255.

In this case a creditors' petition was filed against

the defendant, and within a few days of the time of

the trial, the creditors asked leave to file an amended

petition alleging additional acts of bankruptcy.

The court say

:

"While it is in the discretion of the court in

any stage of the proceedings, in furtherance of

justice, to permit amendments to be made to

])leadings, /7 is a discrcl ion proper] // liniifcd to

flic same cause of action—not to permit under
form of 'amendments' new causes of action to

be introduced, tluis ])ervei'ting tlie ])ower of

amendment into a ]^ower to substitute one cause

of action for auotlier.

''The petitioning creditor, like a ])lainti(f,

brings a definite cause of action and makes his

allegations accordingly, and the allegata and
proi)ata must coi-respond at the trial. The de-
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fendant appears to meet the allegations made,
and no others. If there has been an informal
or imperfect statement, the conrt can permit the

needed corrections to be made on such terms as

justice demands; but it would be an unjust and
unjustifiable action on its part to convert, under
the name of 'amendment' one cause of action

into another, entirely distinct and calling for

different proofs and for different proceedings.

"In ordinary actions at law and in equity,

the rule is universally recognized and instead of

prescribing a different rule in bankruptcy, there

are cogent reasons for enforcing it strictly.

* * *

"In proceedings in bankruptcy, as in all other

judicial proceedings, the (^ourt must act accord-

ing to well settled modes of judicial investiga-

tion, and also in accordance with the established

law. There is no arbitrary authority vested in

any court.

"The discretion of the judge is a legal dis-

cretion. In the exercise of that discretion he is

as much bound to follow settled rules as the

chancellor is in equity to pursue the course es-

tablished in equitable causes. 'Misera est servi-

tus ubi jus est vagum aut incertum.' It may
be that a vague and ill-defined opinion obtains

out of courts, that under the bankrupt a(*t

more arbitrary and undefined powers are vested

in the judges and registers than has existed in

other judicial inquiries. If that be so, it is thne

the error was corrected. No judge or register

has arbitrary authority, nor is his discretion

other than legal discretion. Where the rights

of parties are involved judicially, the parties

can justly demand that the investigation be con-

ducted only as the known rules of law exact.

Hence, in this case, the defendant cannot have

interjected into the petition against him a ncnv

cause of action. * * *
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"11" llie (Tt'ditur lias not made* true charges,

the defendant has the rij^ht to he exonerated
therefrom. If the original or otlier creditors

have new charges to make, let them l)e made
in a proper way and at the proper time. The
Act pro^'ides for sucli additional proceedings on

the part of the creditors. * * *

"If, after the court has granted the order on
a prima facie case made, and the burden of
proving the negative has ])een cast on the de-

fendant, the creditor can, by a so-called 'amend-
ment' interject, without process, allegations as

to new and entirely distinct acts of ])ankru])tcy,

where is the burden of proof as to said new alle-

gations? * * *

"AVithout elaborating further the many ele-

mental views which are antagonistic to the sug-

gestions of the petitioning creditor, the court

states that the so-called 'amended i^etition' in

this case must be stricken from the record, and
the parties held to trial on the issues joined in

the original charges preferred. In no other

Avay can the ordinary and essential rules of

judicial investigation Ije maintained. Of course,

where the defendant assents to the incorporation

of new causes or acts of bankru])tcy into the

original petition, the court can permit it to l)e

done, but such action rests on the consent of

the i)arties. If such consent is withlield. leave

should be refused."

Brandenberg on P>ankru])tcy, r')rd Ed. Sec. 463

states

:

"Sl)ecial reasons are re(iuired for amend-
ments to sworn ])etitions or other ])leadings re-

quired to be verified ])y the oath of the ])ai'ty;

and where the o])ject is to introduce new facts or

to change essentially the gi-ounds of the prose-

cution or defense, the courts are di^^inclined to
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allow such amendments except for very special

reasons and in cases where they are clearly re-

quired for the furtherance of justice and are

applied for without unreasonable delay."

III.

Coming now^ to the demurrer to the amended peti-

tion to intervene, one of the grounds upon which

said petition was demurred to is as follows

:

" That said petition does not state facts sufficient

" to constitute a cause of bankruptcy against this

" respondent, in that said petition does not show^

" that petitioners, or either of them, are creditors of

'^ said respondent within the meaning of the Bank-

" ruptcy Act, or that they or either of them have

" claims against this respondent j)rovable in bank-

" ruptcy proceedings."

This involves the question as to whether a claim

against a director of a corporation for embezzlement

or misappropriation by officers of the corxDoration is

one arising on a contract express or implied, so as

to give the creditor a debt provable in bankruptcy,

as defined in §63 Bankrupt Act of 1898. In deal-

ing with a corporation, w^e may say that there are

four different entities: the corporation, the stock-

holders, the directors, and the creditors. By the

theory of stockholders' liability, as set forth in the

case of Kennedy v. California Savings Bank, 97 Cal.

93, at page 96,

"the corporation is regarded as a mere entity

existing only in legal contemplation, and is ere-
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ated fur the coiivenieuce and benetit of the

stockholders. All its dealing are for and on
their account. It can contract no debts except
under the authority, express or implied, of

the stockholders and through their corporate

agents.
'

'

On this theory, it is held that the creditor, in deal-

ing with the corporation, actually deals with the

stockholders who act through the corporation.

Therefore a contract made with the corporation is

actually made legally with the stockholders, and

therefore, they are primarily liable to the creditors

for the debts of the corporation, because they are the

real parties in interest: In case the assets of the

corporation are embezzled or misappropriated, the

creditors do not have to sue the corporation alone,

but can sue the stockholders as being primarily

liable with the corporation for its debts. The stock-

holders have a remedy against the directors, who arc

trustees for the stockholders (Wickersham v. Crit-

tenden, 93 Cal. 17), for negligence in the manage-

ment of the affairs of the corporation, so that Sec-

tion 3 of Article XII of the Constitution appears on

equitable principles to give the creditors of a corpo-

ration a direct right against the directors or trus-

tees of t1ic corporation so that they can ])roceed

against tlie chiss of ix'rsons directly in fault in cases

of embezzlement or misappropriation of moneys, on

the ground that in doing this they are stopping a

multiplicity of suits. But tliis theory cannot be sus-

tained on the iiround of contract, for the reason that
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the only contract made is that of the creditors with

the corporation, and with the stockholders because

the corjjoration represents only the stockliolders.

Stockholders sue the directors for breach of trust,

on the ground that the directors are trustees for

them. Creditors sue stockholders on contract, the

contract being with the corporation representing the

stockholders. When the creditors sue the directors,

they sue them as wrongdoers, and in tort, but not on

a contract express or implied. This right against

directors arises on ground of negligence and §327

C. C. declares void any contract to release directors

from this responsibility on the same principles of

public policy that a common carrier is not allowed

to contract against his negligence.

To illustrate the above theory we may refer to the

case of Patterson v. Thompson, 86 Fed. 85. The

facts of this case involved the construction of a stat-

ute which read as follows

:

"If the directors of a corporation declare and
pay dividends when the corporation is insolvent,

such directors shall be jointly and severally

liable for the debts of the corporation then ex-

isting or incurred while they remain in office."

The defendant in this case was a director who had

participated in an act contrary to the statute. The

bank of which he was a director—the Portland

Savings Bank—afterwards closed, and an agree-

ment was made between the creditors and the bank

stating that whereas, the bank had closed its doors

and wisliod to resume business a certain au'reement
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was L'litored iiilo wlicivl)}' future payments would be

made for past debts. The court holds that this is a

penal statute and states:

"The director of a corporation has no con-

tract with tlie cor})oration's creditors. While
he participates with the other directors in or-

dering the action of the corporation, all corpo-

rate acts are, nevertheless, perfonned by the

corporation itself."

The question also of the statute of limitations was

involved in this case, and it was urged that the de-

fendant, the director, could not invoke the protec-

tion of the statute, for the reason that he had voted

as a director to extend the time for the payment of

the liabilities of the coiporation, and in dealing with

this subject the court says

:

"The action of the individual directors in

their board meeting is a matter with which the

creditor has no concern. He is not presumed
to know^ how^ they have voted, nor is he required

to make inquiry concerning the vote. Tlie a])-

plication of such a rule would result in holding

that a director wlio voted with the minority

against the extension might be discharged from
liability, while other directors would still l)e

held. The action of the individual directors is

not communieated to the creditor, and he does

not act u])on tlie same. He has no privity with

the directors. He deals with the corporation

through its President and Secretary. Tt the de-

fendant consented to tlie extension in this case,

it was not a e(msei!t with the ])laintiff, and it

cannot be construed as a ])romise to the plaintiff

or a renewal of his statutory cause of action."

This shows that the directors of a cor])oration

have no rontrnctual relation witli tlie ci'editors. In
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fact, tlie groiuid on which their liability exists is that

the directors are wrongdoers.

The case of First Xat. Bank of PhTuouth v. Price,

33 Md. 487 (3 Am. Rep. 204), in dealing with a stat-

ute in which the directors and officers became liable

for debts which were contracted by the corporation

in excess of the amount of the capital stock actually

paid in, holds that the statute is a penal statute and

that the director is sued as a wrongdoer, and wrong-

doers have no recourse against those in pari delicfu

or against anybody else, which means that the

directors are liable jointly and severally for the full

amount, and if any one of them is sued on the excess,

and the amount is recovered, he has no right of sub-

rogation against the other directors who are also

wrongdoers.

In the case of Attrill v. Huntington, TO Md. 191.

(14 Am. St. Rep. 344), it is held that a statute hold-

ing all the officers of a corporation jointly and sever-

ally liable for all the debts of the corporation con-

tracted while they were officers thereof, where the

said officers made a report, false in any material

representation, is a penal statute and cannot be en-

forced out of the jurisdiction in which it is the law.

In the notes to this case in the American State Re-

port, it is stated that a liability imposed by statute

upon a certain class of persons, as, for instance, the

officers or stockholders of a corporation, which is

made dependent upon the contingency of their fail-

ing to perform some duty required by the statute.
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is in its nature a penalty and cannot Ije enforced be-

yond the jurisdiction of the state; citing First

National Bank \. Price, 'So Md. 487; lialsey v.

McLean, 12 Allen 439;

Derrickson v. Smith, 27 X. J. Law !()(>;

Garrison v. Howe, 17 N. Y. 458;

Merchants Bank v. Bliss, 35 N. Y. 412

;

Harrisburg Baidv v. Commonwealth, 26 Pa.

St. 451

;

Wisconsin v. Pelican Ins. Co., 127 U. S. 265.

Also in determining the question whether or not a

liability imposed by a statute is in its nature penal,

the construction of the statute by the courts of the

state in wdiich it is enacted is generally considered to

be conclusive.

Flash V. Conn., 109 U. S. 371

;

First Nat. Bank v. Price, 33 Md. 47

;

Halsey v. McLean, 12 Allen 439.

In this state the case of Irvine v. McKeon, 23 Cal.

472, holds that a statute making directors liable for

the debts of a corporation in excess of its capital

stock is a penal statute, and says

:

"This statTite provides for making one person

individually liable for the debts of another, and
prescribes how and under wdiat circumstances

he shall be held thus liable. Like other stat-

utes which create a forfeiture or im]:)ose a pen-

alty, it is to be strictly construed."

In the case of ]\Ioore v. Lent, 81 Cal. 502, the same

character of statute was constnied as in the case of
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Irvine v. McKeon, supra, and the same holding was

adhered to.

Section 359 of the Code of Civil Procedure of this

state bears evidence that the lawmakers considered

the statutes affecting directors penal statutes. This

section reads:

"This title does not affect actions against
directors or stockholders of a corporation to re-

cover a penalty or forfeiture imposed, or to en-

force a liability created by law, but such actions

must be brought within three years after the dis-

covery by the aggrieved party of the facts upon
which the penalty or forfeiture attached or the

liability was created."

As far as the damages allowed are concerned, the

statute is remedial; but a remedial statute can also

be penal in part

:

In the case of Patterson v. Thompson, supra, the

court says

:

"The courts have recognized the remedial
feature of the statute in that they inure to the

benefit of the creditors for whose protection

they are intended, but they have held that, so

far as the directors are concerned, the liability

is in the nature of a penalty, and that the statu-

tory provision must be strictly construed."

In the case of Steam Engine Company v. Hub-

bard, 101 U. S. 188, the court holds a statute making

a president or secretary of a corporation liable for

all the debts of the corporation, contracted during

the period that said officers neglected to file a cer-

tificate containing certain data, to be a penal stat-

ute.
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The case of i*attersuii v. Tliunipsuii, supra, takes

up two or three of the later cases of the U. S. Su-

preme Court holding the same doctrine. The only

change which the court has made in its rulings is

that such statutes are not to Ijc held internationally

penal ; that is to say, that they may l)e enforced out-

side of the state in which they are enacted.

In American and English Encyclopedia of Law,

2nd Ed. Vol. 21, p. 882 et seq., under the heading of

''Officers and Agents of Private Corporations,"

the great weight of authority in this country is

shown to be that statutes holding directors liable for

the debts of the corporation in certain contingencies,

most of them j)arallel with the California statutes,

are penal in their nature and do not arise out of con-

tract. The following appears on page 882, with

citation of authorities

:

"The statutes making officers or directoi*s of

corporations liable for the corporate debts in

certain cases are regarded by most courts as of

a penal nature, the liability under the statutes

not being founded ui)on contract, l)ut arising

from misconduct in office."

One of the cases in support of this doctrine is Carr

y. Rischer, 119 N. Y. 117, which holds that an action

against a director, ])eing a penal action, abates upon

the death of either party before A'erdict. This is in

line with the general doctrine of the common law,

that actions for contracts survive, whereas, actions

for torts do not survive death.
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And see to same effect Diversey v. Smith, 103 111.

378, 42 Am. Rep. 14.

The case of Motley v. Pratt, 35 N. Y. S. 184, is an

action by creditors against directors of a corporation

brought

1. Because the company failed to tile annual re-

port.

2. Because defendant while a director consented

to the creation of an indebtedness by the company

not secured by mortgage, which was in excess of its

paid up capital stock.

The court holds that neither cause of action is

upon contract express or imjDlied within the meaning

of the code.

McCoun V. The N. Y. C. & H. R. R. Co., 50 N. Y.

176, pp. 179-182, holds that an action to recover a

statutory penalty is not an action upon a contract

express or implied.

Under subdivisions three to six inclusive of the

demurrer to the amended petition to intervene the

point of demurrer is that the amended petition to

intervene does not show upon its face, nor specifi-

cally state, that the petitioners were creditors of

David F. Walker at the date the alleged act of bank-

ruptcy was committed.

The facts in relation to this ]3oint, as shown in the

petition are as follows

:

Petitioners are alleged to have made their de]>osits

with the California Safe Dei")osit and Trust Com-
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paiiy during the iiioiitlis ul' tScptciiiber and Octuljcr,

19UT. The alleged act of bankru^jtey is stated to

have been connnitted on the liotli day ot November,

1907; and it is further alleged that on December 7,

1907, the Bank Conmiissioners of the State of Cali-

fornia adjudged said bank to be insolvent, and on the

9th of December, the Attorney General, at the in-

stance of said commissioners conmienced an action

in the name of the People of the State of California

against said bank, and during the month of January,

1908, a receiver was appointed for the bank.

The allegations with regard to the embezzlements

and misappropriation of funds of the bank are al-

leged to have taken place during the past three

3^ears, and during the tenn of office of said David F.

Walker as director, and during his administration

as such director.

In another part of the petition it is stated that

said David F. Walker was president, director and

stockholder of tlie California Safe Deposit and

Trust Company for more than one year prior to the

filing of the original petition. Tt appears in the

records of this case that the oriG^inal petition was

filed on the 30th of December, 1907.

Assuming for the sake of argument that tliere is

a contractual relation between the directors and

creditors of a corporation for embezzlement or mis-

appropriation of moneys, this relation must be in

nature an executory contract; that is to say, it can-

not arise at least until the acts of em])ezzlement or
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misappropriation by the officers of the corporation

take place.

There is nothing to show in the petition that the

acts committed, whereljv tlie petitioners claim said

David F. Walker became indebted to them because

of misappropriation or embezzlement by the officers

of the bank were not all committed subsequent to the

26th of November, 1907, the date of the act of bank-

ruptcy. That this fact must be shown is decided in

the case of In re Callison, 130 Fed. 987 in which the

following appears

:

"A literal application of the language of the

act would give to any person having a provable
debt the power to put a person into bankruptcy
for an offense committed before there was any
business relations existing between them and
therefore obtain the power of action by one
party by procuring an indebtedness, when, in

reality, he had in no way suffered from the act

of the alleged bankrupt. The same form of lan-

guage in the Bankruptcy Act of England and of

the Act of 1867 has been carefully examined and
the construction put upon it has limited the

rights of creditors to such as held debts at the

date of the alleged act of bankruptcy."

In another part of the amended petition to inter-

vene it is stated that said California Safe Deposit

and Tnist Company was insolvent on said December

7th, 1907, and for more than a year prior thereto.

There is no allegation, however, that the insolvency

of the corporation was due to acts of misappropria-

tion which would rendei- the directors of the corpo-

ration liable to creditors: as shown in the case of
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Fox V. Hale & Norcross, 108 Cal. 3(39, at page 42(),

there are various losses wliieh may be incurred by a

eori:)oration wliieli do not render the directors liable

to the creditors for a Avrongdoing under the consti-

tutional provision, and among such acts are enumer-

ated paying exorbitant prices for work done or prop-

erty purchased by the corporation.

Under paragraph six of the amended petition to

intervene the facts are not set forth sufficiently to

determine what acts were done by the officers of the

corporation to render the directors liable to the

creditors, and this jDoint is raised by paragraphs XI,

XII and XIII of the demurrer to said petition.

In the case of Roche v. Fox, Fed. Case 11904, it is

stated that a petition in bankruptcy answers to a

declaration or complaint at common law, or a bill of

complaint in equity, its office being to set forth the

cause of action.

In the case of In re Nelson, 98 Fed. 76, the court

say:

"The allegation, that within four months last

past, Nelson transferred, while insolvent, large

amounts and values of his property to one oi*

more of his creditors, with intent to prefer said

creditors, is quite insufficient as an allegation of

fact. The specific allegation relied on should

allege the time, place, person and circiunstance,

and any other allegation of fraud, either in a

pleading at law or equity. There is no allega-

tion here that the de])tor could meet. He is not

apprised of what it is intended to prove against

him. Tlio alleG:ations should be allegations of

fact made with i-easonable and sufficient cer-

taintv."
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The case of Allen v. Luke, 141 Fed. 694, was a bill

in equity by a receiver to recover against the defend-

ant directors money alleged to be lost through de-

fendants' misconduct, and it is held that it is not

necessary that the bill allege the exact amount of the

loss arising from each transaction set out, where it

is not yet known; but it should set out with partic-

ularity the acts of defendants relied upon to consti-

tute negligence or misconduct, and the details of the

several transactions should be given with such full-

ness as can be done by the complaint.

The case of In re Bellah, 116 Fed. 69, at page 71,

states

:

"It has been held that specifications in oppo-
sition to a discharge in bankruptcy must, in

point of certainty and particularity of aver-

ment, conform to the requirements of criminal

pleading,"

and the case assumes that this rule applies as well to

the averment in a petition of an act of bankruptcy,

as to specifications in opposition to a discharge, and

that the sufficienc}^ of such aveniients is to be deter-

mined by the same rules relating to certainty and

particularity which would apply if the act of bank-

ruptcy, as averred in the petition, were charged in

an indictment as a punishable offense.

Applying the rule of the alcove case to the aver-

ments in this petition, it is clear that they do not

correspond with the required allegations of a ciiin-

inal complaint.
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it is impossible, in tlic tirst place, to ascertain who

the oliicers of the bank were ^vho violated, the stat-

utes alleged in the petition to have been violaied, and

the facts are not set forth which bring the offender

within the statute, because it has been held that it is

not sufhcient to set forth the oft'ense in the words of

the statute, unless those words themselves fully,

directly and expressly, without any uncertainty or

ambiguity, set forth all the elements necessary to

constitute the offense intended to be jDunished.

U. S. V. Carll, 105 U. S. 611.

Under subdivision four, paragraj^h six, it would be

impossible to charge the officers of the bank guilty of

overdrawing their accounts, in a eom^^laint on mis-

demeanor, without naming the person guilty of the

act, much less when you charge others not guilty of

the act.

Under subdivisions five, six and seven of the de-

murrer no allegations are made that the respondent

was present, or if present, did not cause his dissent

to be entered in the minutes at the time the acts com-

plained of w^ere done, as required by Section 309 of

the Civil Code.

All the su])divisions of paragraph six state mere

conclusions of law, and if it is intended to set forth

a cause of action against the directors for fraud or

negligence, it is w^ll settled that the facts consti-

tuting the fraud or the no^ligonce nuist be sot up

Avitli jKirticulaT'ity.
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In Ency. of Pleading & Practice, Vol. 9, page 687,

it is stated with citation of California cases, as fol-

lows:

"Whether the fraud Ije alleged in the declara-
tion, comjolaint or jjill, or set up by way of de-
fense in the plea, answ^er or replication, it is

essential that the facts and circumstances which
constitute it should be set out fully, clearly and
concisely and with sufficient particularity to

apprise the opposite party of what he is called

u|)on to answer.''

In Hedges v. Dam, 72 Cal. 520, the court held the

following allegations to be merely conclusions of

law:

"Said board of supervisors misappropriated,
wrongfully, unlawfully and illegally allowed and
paid out, large simis of money, and ordered the
same to be paid out of the county treasury of
said Yuba County, wiiich sums of money were
paid out upon demands presented against said

Yuba County to said board of supervisors,

which demands were not legal demands against
said county of Yuba, nor had said board of

supervisors any authority or right to allow or

audit or order them paid. But said board of

supervisors as such, did examine, allow, audit,

and order paid all of the said illegal demands,
well knowing them to be illegal demands, and all

of said demends were paid out of the county
treasury of said Yuba County ))ecause the said

board of supervisors did examine, allow, audit,

and order the same paid.
'

'

In Smith v. Capitol Gas Company, 132 Cal. 209,

at page 213, it is held that where a plaintiff is suing

for a penalty, every material fact necessan^ to bring
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the case witliiu the statute must be affirmatively

shown.

J 11 Rice V. Standard Oil Co., 134 Fed. 464, allega-

tions of the same general character relied upon in

these pleadings are held to be too uncertain, general

and indefinite in their averment to require defendant

to plead to them.

The case of Pfister v. Wade, 69 Cal. 133, at page

137, states

:

"A complaint may well contain all the essen-

tial averments of a good pleading, and yet state

them in a form too general to enable defendant
to meet them by a specific defense."

McFaiiand v. Holcoinb, 123 Cal. 84, holds that the

proper method of attacking such general statements

of a pleading is not by motion to make the pleading

more specific, but by demurrer for uncertainty.

In the case of Rice v. Standard Oil Co., supra,

the court, in holding the declaration uncertain, cites

the case of Minnuci v. Philadelphia & Reading R. R.

Co., 68 N. J. Law 432 (58 Atlantic 229) and the case

of Race v. Easton & Amboy R. R. Co., 62 N. J. Law
536 (41 Atlantic 710), in support of their decision.

These cases are cases of negligence arising in the

operation of railroads and resulting in personal in-

jury. It is therefore the opinion of the court that a

declaration under Section 7 of the Sherman Anti-

trust Act should be as specific in its averments as a

pleading involving the facts of negligence. If the

same principle be applied to the pleading in the case
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at bar there is no question but that the recitals in

paragraph 6 are totally inadequate.

The motion to dismiss the amended original peti-

tion was based upon two grounds:

1. That it does not appear from the petition that

it is verified under oath or affirmation of three peti-

tioners
;

2. That the verifications by Ernest O. Schraub-

stadter and Thomas Crowley purport to have been

made by them in a representative capacity as officers

of two creditors, one a copartnership, and the other a

corporation, but that they failed to allege and swear

to the fact of their agency or representative capacity.

In the case of In re Bellah, 116 Fed. 69, at page 76,

the holding of the court on these grounds of the mo-

tion is as follows:

"In support of the ground that it does not

appear that the petition was verified by all the

petitioners, the defendant further contends that

the verification of Steinman and Pitcher pur-
ports to have been made by them in a represent-

ative capacity as officers respectively of the two
corporation creditors named in the petition, but

that they have failed to allege and swear to the

fact of their agency or representative capacity.

This objection is in my opinion well taken.

The corporation can act only through its officers

or agents, and whei'e its name is subscribed by
an individual to a petition, and the petition pur-

ports to be verified by tlie same person, it is

necessary that such person should set forth un-

der oath or affirmation that he was authorized

to sign and verify the petition on ])ehalf of the

corporation; and omission of such an averment,

unless remedied, is fatal."
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We submit that there is no verilicatiun by the

Crowley Launch & Tugboat Company, a corporation,

because the verification is signed "Thomas Crowley,

President of the Crowley Launch & Tugboat Com-

pany, a corporation", which latter is mere descrip-

tio persona, and in any event there is no showing,

either by Thomas Crowley or Ernest O. Schraub-

stadter, of any authority by the corporation or co-

partnership which they respectively represent, that

they are entitled to verify the petition in their be-

half.

In calling the attention of the court to the grounds

of demurrer specified against the amended original

petition, we desire to take up, first, the eighth ground

of demurrer, which specifies that there is an uncer-

tainty or an ambiguity in the statement of the cause

of action.

It is well settled that every complaint must be

founded upon a theory under which the plaintiff is

entitled to recover, and that it must state all the

facts essential to support such theory, and failing to

do so the complaint is defective.

Buena Vista Co. v. Tuohy, 107 Cal. 243.

The petition in this case is founded on a theory of

stockholders' liability, and the ambiguity or uncer-

tainty in the statement of that theory lies in the fact

that it is stated in the petition that the California

Safe Deposit and Trust Company was indebted to

the various petitioners on the 26th day of Novem])er,

1907, in various sums on account of moneys de-
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posited by the petitioners with the said corporation

at various times within the last two years; and the

allegations then state that said deposits on the 26th

day of November, 1907, amounted to a certain sum

and balance, and that the said petitioners were cred-

ited with said amounts on said date by the said cor-

poration. Then stating the amount of the indebted-

ness of the respondent the allegation is that respond-

ent became, on the 26th day of November, 1907,

and now is, indebted to said petitioners in the vari-

ous amounts stated, which are proportionate to the

amount of stock held by him to the total amount of

the subscribed capital stock. From the manner in

which this pleading is stated it w^ould be surmised

that the various petitioners had dejiosited money

with the California Safe Deposit and Trust Com-

pany during two years and that the deposits aggre-

gated certain amounts, and that on the 26th day of

November, 1907, there w^as an account stated be-

tween the petitioners and the bank, and that upon

the account stated the indebtedness of the respondent

arose.

The true theory, as we understand it, of stock-

holders' liability is that the indebtedness against the

corporation and the stockholders arises at the same

time, and that time is when the original debt is first

contracted or incuiTed, and that the liability of the

stockholder is an original liability which is inde-

pendent of the liability of the corporation. When
these various debts, which aggregate as a sum and

balance the various amounts set out in tlie petition
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as due Iroiii the Califoniia Safe Deposit and Trust

Company to the various jjetitioners, were contracted

or incurred is not stated, and demurrer has been

specilically directed to the fact that it cannot be as-

certained from the complaint when the deposits were

made or when tlie various debts were contracted or

iiK'urrod.

There is an allegation in the jjetition that the

California Safe Deposit and Trust Company oper-

ated a commercial department and a savings de-

partment, but there is no allegation that the deposits

made to the conunercial accounts were then for the

iirst time contracted or incurred in favor of peti-

tioners.

AVe submit that there should be allegations stating

the dates on which these various deposits were made,

and a statement that when the deposits were made

the debt against the California Safe Deposit and

Trust Company in favor of petitioners was then for

the first time contracted or incurred.

Wawona Wagon Co. v. Bull, 108 Cal. 1;

Case Plow Works v. Montgomery, 115 Cal.

380;

Whitehearst v. Stewart, 129 Cal. 191;

Duke V. Huntington, 130 Cal. 272.

Respectfully submitted,

Chickerixg & Gregory,

Attorn cjffi for Umi^mmimU.
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No. 1602

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

In the Matter of

DAVID F. WALKER,
In Bankruptcy.

Brief of Original Petitioning Creditors
on Petition of David F. Walker

for Review.

The counsel for petitioner, David F. Walker, have

sufficiently stated in their l^rief the facts in the

above entitled matter, and there is no necessity of

restating them.

In tlie petition filed herein by said petitioner to

have this court review certain rulings made by the

District Court of the United States for the North-

ern District of California in the above entitled mat-

ter, the petitioner has commingled in said petition,

the original and the amended petitions filed by cer-

tain creditors to have him adjudged bankrupt; the

demurrers and motion t<^ dismiss said petitions filed

by the said ]>otitioner and the rulings of the court



thereon, with the i)etitions in intervention in said

matter filed by certain creditors ; the demurrers and

motions to strike from the files interposed thereto

by the said David F. Walker, and the rulings of the

court thereon.

The original petitioning creditors have no con-

nection with either of the petitions in intervention

filed in said matter by certain creditors of David F.

Walker. The creditors who signed the original and

the amended petition in said matter and the cred-

itors Avho filed the petitions in intervention are not

the same, and they are represented by independent

counsel.

We shall therefore confine our argument to a dis-

cussion of the sufficiency of the original amended

petition.

ARGUMENT.

The brief of David F. Walker filed in this Coui't

in support of his petition for review consists of 38

pages. Nearly 35 pages thereof are devoted by his

counsel, to a discussion of alleged errors claimed to

have been committed by the District Court in over-

ruling the demurrer of Walker to the amended peti-

tion filed by the intervening creditors, and the re-

fusal of said court to strike the same from the files.

Only three pages of said brief are devoted to the

alleged insufficiency of the original amended peti-

tion.



The point first discussed b}^ the petitioner in ref-

erence to tlie amended original petition is:

That it does not appear from the petition that it

is verified under oath or affirmation of three peti-

tioners.

Secondly. That the verification b}^ Ernest O.

Schraubstadter and Thomas Crowley purport to

have been made by them in a representative capacity

as officers of two creditors, one a copartnership^ and

the other a corporation^ but that they have failed to

allege and swear to the fact of their agency or repre-

sentative capacity.

It becomes important in determining whether or

not said petition is open to the objections made by

the petitioner, that this court examine the amended

petition in connection with the verification.

Before considering this i)hase of the question,

however, we respectfully submit, that this court

should refuse to review the action of the District

Court in denying petitioner's motion to dismiss said

original petition for the reason that the motion to

dismiss said petition for want of an alleged proper

verification is not the proceeding applicable to meet

this difficulty.

In the case of Green River Deposit Bank v. Craig,

110 Fed. Rep. 139, the court says:

" * * * The motion to dismiss was leased

upon the contention that the court had not ac-

quired and could not acquire jurisdiction (^f the
proceeding, because, when tlie petition was filed,

it had not been sworn to bv each of the three



peuaooas nbo hsji jtimed in ii. The eouit is

of tile ofiiiiicai that tiie objecdon urged is noft

in a pn^er soisev jnrisdirtioiialy tiiongh a fail-

me to make the Tcrification required by the

general rules in bankmpleT and by law might.
iqMm the defendant ''s objection^ result in che<:-k-

ing tiie ptTogrcss of the litigation until the v : i-

lication was properlr made. In re Simons ^
(D. Or Se Fed. 90i, 1 Am. Bankr. Rep. 19^.
* * * The motion to dismias for want of

jurisdietioii is therefore oremled. Indeed, that

pndte matiom does mot seem to be the proceed-
img apptieabte to the difrmttg which the defeud-
amts desire to meet at this point.

*^^A motion for a mJe to require a proper
rerification would protmUy he the better step,

mmd, if smch rule was not complied with, the

court might then dismiss the petition for that

In the <9ae of In le Bdlah, 118 FkA. Bep. 69.

cited by the petitioner, the court recognises the pro-

redore dbore stated to be the correct one and at the

condosioai of tiie opinion in said case the court says

:

"Under the circumstances I think the pur-
pose of justice win best be snbseired by afford-

ii^ to the petitioners an importunity to remedy
within a reasonable time the above mentioned
faults in tiie Terifieatiim, and jurat. The peti-

tkniers^ therefore^ on prefer apfdication, will

be gnoited kave to correct such faults by
amendment within thirty days; but in default

of sorii amendment the petition win be dismissed
at the expiratioB of that period.*'

Tlie court on page 77 thereof says

:

"''Sodi an amendment does not ruustitute
either a new petitkMi or a new rerificaAion. Its

sole function is to cause a necessary fact to ap-



pear, which existed at the time of the signing

and verification of tlie petition, namely, the

authority on the part of the person signing the

petition to act in that behalf."

The petitioner failed to procure from the District

Court a rule directed to the said creditors to show

cause on a given date why the alleged defective veri-

fication should not be remedied; instead, he moved

the court for a dismissal of the petition.

This, we submit, within the meaning of the above

cases, was not the proper motion to make, and there-

fore, this court should not entertain the petition for

review in reference to this particular matter.

Independently, of this point, however, we contend

that the petition has been verified by three of the

petitioners.

The verifixcation shows on its face that this was

done.

Moreover, the verification shows that Ernest O.

Schraubstadter and Thomas Crowley, whom counsel

for petitioner avers made the same in a representa-

tive capacity as officers of two creditors, one a

copartnership and the other a corporation, had the

right to make the same and their authority to do so

clearly appears.

To confinn this fact, the court should refer not

alone to the verification, l)ut to the petition as well.

An examination of the petition will show that it

is signed by all of the six petitioning creditors.



Only one of said creditors was a corporation, to wit:

the Crowley Launch & Tugboat Company.

A corporation can act only through its officers.

The petition is signed by the Crowley Launch &

Tugboat Company, per Thomas Crowley, its Presi-

dent and its corporate seal is affixed thereto.

All the members of the firm of A. Finke's widow

to wdt: E. A. Groezinger and Ernest O. Schraub-

stadter, copartners, signed said petition.

The court will note that the seal of the Crowley

Launch & Tugboat Company, where its name is sub-

scribed to said petition is affixed thereto.

It is well settled that w^hen the common seal of the

corporation appears to be affixed to the instrument,

the courts presume that the officers did not exceed

their authority, and the seal itself is prima facie evi-

dence that it was affixed by the proper authority.

Southern Cal. Colony Assn. v. Bustamente,

52Cal. 192;

Bliss y. Kaweah Canal Co., 65 Cal. 502;

Gutzeil y. Penny, 95 Cal. 598;

Andreas y. Fry, 113 Cal. 124;

Schalland y. Eel Riyer Stm. Nay. Co., 70 Cal.

144;

Crescent Cit}^ etc. Co. y. Simpson, 77 Cal.

286;

Mills y. Boyle Mining Co., 132 Cal. 95.

This rule applies as well to a deed.

Miners Ditch Co. y. Zellerbach, 37 Cal. 543.



The agency and authority of Thomas Crowley, the

President of the Crowley Launch & Tugboat Com-

pany therefore appears, and the objection of peti-

tioner in this respect is, we submit, untenable.

It would be superfluous for Mr. Crowley to allege

in the verification that he had authority to make

said verification on behalf of said corporation when

his authority is so clearly indicated by the seal of

the corporation affixed to said petition, and by his

statement under oath that he is an officer of said

corporation, to wit : the President thereof.

The second ground urged by counsel for David

F. Walker foi^a dismissal of said original amended

petition is jnat there is no allegation in said veri-

fication that Thomas Crowley was >i^\ authorized

to make said verification on behalf of said corpora-

tion, but that "he does not swear to the fact of his

" agency or representative capacity".

In the verification, Thomas Crowdey positively

swears that he is an officer of said corporation, in

the following language, viz.

:

" * * * Ernest O. Schraubstadter, Crowley

" Launch & Tugboat Company, a corporation, by
" Thomas Crowley, its president, being three of the
'

' petitioners above named, make oath as follows

:

" That affiant Ernest O. Schraubstadter, a mem-
" ber of the firm of A. Finke's Widow, consisting of

" affiant and E. A. Groezinger, Thomas Crowley, an
" officer of the Crowley Launch & Tugboat Com-
" pany, a corporation, to wit: the president thereof.
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" and Thomas Crowley, being duly sworn, each for

" hunself, and not one for the other, makes solemn

" oath that the statements contained in the foregoing

" petition subscribed by them are true.

" A. Finke's Widow,
" Ernest Schraubstadter, copartner.

" Thomas Crowley,

"President Crowley Launch & Tugboat Company,
'

' a corporation,

" Thomas Crowley.'^

We fail to see how Thomas Crowley could more

I)ositively swear to the fact of "his agency or repre-

sentative capacity" than he has.

As the petitioner did not make one of the grounds

to dismiss said petition "that there is no allegation

" in said verification that Thomas Crowley was
" authorized to sign said verification on behalf of

" said COrjDOration", his counsel should not be per-

mitted to urge this ground upon the theory that it

is included in the ground of objection, viz.: "that

" he has failed to swear to the fact of his agency or

" rei)re8entative capacity".

The case of In re Bellah, 116 Fed. Rep. 65, supra,

relied upon by the petitioner as sustaining his con-

tention that the verification is defective, does not

sustain petitioner, but, on the contrary, it proves

that the verification in the case at bar is sufficient.

In this case the court holds that

"the bankruptcy act does not provide that a pe-

tition in invohmtary bankruptcy shall l^e veri-

fied bv a formal affidavit or an affidavit of anv
sort."



The Suj)reme Court of the United States has

framed certain forms to be used in bankruptcy pro-

ceedings.

The form of verification prescribed by that dis-

tinguished tribunal to be used Avith a jDctition in in-

voluntary bankruptcy is as follows, viz. .-

" United States of America, District of ss.

"
, being three

" of the petitioners above named, do hereby make
" solemn oath that the statements contained in the

" foregoing petition, subscribed by them are true.

*' Before me, this day of 189

" Official Character."

See Form 3 prescribed by the Supreme Court of

ll

the United States, A'^ol. 1, Federal Statutes Anno-

tated, page 620.

The language of the verification in question is

identically the same as the form prescribed by the

Supreme Court of the United States.

It appears from a reading of the case of In re

Bellah, 116 Fed. Rep. 65, supra, that the corporate

name was subscri])ed by an individual and that the

petition was verified by the same person, with noth-

ing to show that the corporate name was subscribed

by proper authority.

In the case at bar the original amended petition is

signed by the Crowley Launch & Tugboat Company,

a corporation, by Thomas Crowley, its president, and

the sfaJ of snid corporation is affloced thereto, which
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is prima facie evidence that the seal was affixed by

the proper officer and that it is the act of said cor-

poration. Thus the fact of authority is prima facie

shown, which fulfills the requirements of that de-

cision.

If the president of the Crowley Launch & Tugboat

Company in subscribing the name aiid affixing the

seal of said corporation to said original amended

petition exceeded his authority in this respect, and

he did not in fact have the requisite authority to do

so, this is a matter of defense that may be shown at

the trial of said cause.

As the matter now stands the requisite authority

does prima facie appear, and that is all that is neces-

sar.y shovild appear to overcome the objection urged

by petitioner on his motion to dismiss.

It affirmatively appears from and it is positively

alleged in the original amended petition that E. A.

Groezinger and Ernest O. Schraubstadter are part-

ners, doing business under the firm name and style

of A. Finke's Widow. The fimi name is subscribed

to the petition, and it is also signed by both partners.

Can it be seriously contended that when a ])etition

is signed by all the partners, that it is necessary that

the verification should be made l)y all "?

Mr. Schrauljstadter is not an aijoit of the copart-

nership, or an officer thereof, but a principal.

Each partner represents all.

Chemical Nat. Bank Co. et al. v. Meyer et ah,

92 Fed. Kep. at pa^e 900.
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In our judgment, it would be absurd to contend

that when a petition is signed by all the partners, as

has been done here, and which petition is required to

be verified, that the petition must be dismissed if it

is not specifically alleged in said verification that the

partner making the verification is authoidzed to

make the same and that he makes it on behalf of

himself and associate.

We do not believe that counsel for petitioner will

contend, upon such a statement of facts, that before

one of the partners would have the right to make

said verification, a resolution must be adopted by the

partners authorizing this step; and if this course

were not taken, the partner signing said verification

would he acting in excess of his power.

The original amended petition affirmatively shows

that Thomas Crowley, in his individual capacity, is

also a creditor of the said David F. Walker, and as

such, he joined in said original amended petition.

It therefore appears, we respectfully submit, that

said origiual amended petition has in fact been

verified hy three petitioners.

''The verification of a petition in involuntary

bankruptcy is a formal matter, and not juris-

dictional."

In re Simonson, 92 Fed. Rep. 905;

In re Chequasset Lumber Co., 112 Fed. Rep.

56.

We respectfully submit that the oi'dei* of the Dis-

trict Court denying the motion of petitioner to dis-
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miss the original amended petition should be sus-

tained.

POINTS ON DEMURRER TO THE ORIGINAL AMENDED
PETITION.

There are ten grounds of demurrer specified by

petitioner in his demurrer to the original amended

petition.

Petition for Review, pages 66 to 68 inclusive.

In their brief, however, counsel confine their ar-

gument to a discussion of but one ground of de-

murrer, to wit : the eighth ground. Thus they tacitly

admit that the other grounds of demurrer are bereft

of merit. As counsel for petitioner have abandoned

all but the eighth ground of demurrer, we shall ad-

dress ourselves to that particular ground, and shall

not take up the time of the court in a discussion of

the other grounds.

The eighth ground of demurrer is as follov.'s, viz:

*' That said petition is uncertain in this: that it is

" alleged that the various sums claimed to be due

" the petitioners herein from the California Safe

" Deposit and Trust Company, is the aggregate sum
** of various deposits of money by said petitioners at

" various times within two years last past; and in

" other allegations it is stated that this respondent
'' became indebted to the petitioners herein on the

*' 26th day of November, 1907, by reason of the fact

" that said respondent was a stockholder in the Cal-

'* ifornia Safe Deposit and Ti'ust Company."

Petition for Review, pages 67 and 68.



13

Section 3 of Article XII of the Constitution of the

State of California makes a stockholder in a cor-

poration organized under the laws of said State pri-

marily liable for his proportion of all the debts of

the corporation contracted or incurred during the

time he was a stockholder.

To the same effect is Section 322 of the Civil Code

of the State of California.

Sonoma County Bank v. Hill, 59 Cal. 107;

Morrow v. Superior Court, 64 Cal. 383

;

In re California etc. Co., 81 Cal. 368;

Cutting etc. Co. v. Packers Exch., 86 Cal. 579.

The liability of a stockholder arises at the time of

acceptance of the deposit.

Wells V. Black, 117 Cal. 157.

It is not necessary to join all the stockholders.

The action may be brought against such stocldiolders

as party may elect.

Greenleaf v. Jacks, 133 Cal. 506.

Under Section 359 of the Code of Civil Procedure

of the State of California, an action against a stock-

holder to recover his proportion of the debts of the

corporation must be commenced within three years

after the liability is created.

The original amended petition avers among other

things "that the said respondent, David F. Walker,
" has for the greater portion of six months next pre-

'* ceding the date of this petition and the filing

'* thereof resided and had his place of domicile, and
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" now resides and has his place of domicile, in San
" Mateo, State and Northern District of California;

*' that the said David F. Walker was, and is, by oc-

" cupation a banker".

Petition for Review, page 47.

The said petition further avers that the California

Safe Deposit and Trust at all the dates and times in

said petition mentioned was and now is a corporation

organized under the laws of the State of California,

and having its principal place of business in the City

and County of San Francisco.

Petition for Review, page 47.

It is further alleged in said original amended peti-

tion that at all the times therein mentioned the capi-

tal stock of said California Safe Deposit & Trust

Company was and now is three million dollars,

divided into thirty thousand shares of the par value

of one hundred dollars each.

That the whole number of subscribed afid issued

shares of the cajjital stock of said corporation at all

the times in said original amended petition men-

tioned was and now is 26,122 shares.

It is further alleged in said original amended peti-

tion that at all the dates and times therein mentioned

the said respondent, David F. Walker was, and now
is a stoekh older of, owning and holding eight hun-

dred (800) shares of the capital stock of said Cali-

foraia Safe Deposit & Trust Company.

It is fui-ther alleged that the petitioners therein

are creditors of the said respondent, David F.
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Walker, having provable claims amounting in the

aggregate in excess of securities held by them to the

sum of one thousand and fifty-two & 35/100 dollars

($1052.35).

Petition for Review, pages 47 to 49.

It affirmatively appears in said original amended

petition that the six petitioning creditors had large

sums of money on deposit with the California Safe

Deposit & Trust Company; and that Mr. Walker's

proportion of such deposits or indebtedness was and

is the sum of $1052.35.

It is alleged in said original amended petition that

on the 26th day of November, 1907, the said Cali-

fornia Safe Deposit & Trust Company was and now

is indebted to said petitioning creditors in certain,

definite, specific sums of money, on account of money

deposited with said corporation at various times,

within two years last past in the City and County of

San Francisco.

In other words it appears by said petition that the

deposits were made by said creditors within two

years last past.

If Mr. Walker were a stockholder at all the dates

and tim.es mentioned in said original amended peti-

tion, as it is distinctly alleged in said petition he was,

it necessarily follows that he is liable for his pro-

portion of each and every deposit made during the

time he was a stockholder.

It is further alleged in said petition that on the

26th day of November, 1907, the date when the said
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respondent committed an act of bankruptcy, the

amount of dej^osits to the credit of each of said

creditors was a certain specific sum.

Manifestly, if the California Safe Deposit and

Trust Company were indebted on the 26th day of

November, 19U7, to the said creditors in a certain

specified sums of monej^, the respondent Walker, as

a stockholder in said corporation, was likewise on

said date indebted to said depositors for his propor-

tion thereof.

There is, we submit, nothing uncertain or vague

about this statement of fact. It affirmatively ap-

pears in said petition that the debt was incurred

within two years last past, and that is all that it is

necessary to allege to satisfy the requirements of the

statute.

The gist of the eighth ground of demurrer of peti-

tioner to said original amended petition is that we

have not sjjecified the dates when each and every

deposit was made. We have averred the ultimate

fact, i. e., that the indebtedness was incurred within

two years last past.

To require the creditors to specify the dates when

each deposit was made would be to require an almost

endless task.

As a general rule merchants and ])usiness men
make daily deposits of money and checks in the

banks they do business with. We have shown that

the indebtedness was incurred within two years.

To require the details of each deposit to l)e alleged
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would necessitate a prolix statement of probative

matter.

It is distinctl}^ alleged in said original amended

petition that said deposits were made with said Cali-

fornia Safe Deposit & Trust Comi^any as commer-

cial accounts, and not otherwise, and they were sub-

ject to the immediate check and demand of said

creditors ; that demand was made upon said corpora-

tion for payment, and refused.

Petition for Eeview, page 49.

It is further averred in said petition that said cor-

poration is insolvent and unable to pay its debts and

liabilities.

Petition for Review, page 49.

The original amended petition declares that the

creditors mentioned therein deposited various sums

of money within two years last past with the Cali-

fornia Safe Deposit & Trust Company, and that

upon the failure of said coiporation to pay said

claims on demand, the said David F. Walker as a

stockholder was and is liable for his proportion of

such deposits. It is also alleged therein what the

aggregate amounts of these deposits were on the 26th

day of November, 1907. As Mr. Walker was a

stockholder on said date and for two years preceding

that date, it necessarily follows that he is indebted

for his proportion of those deposits; and conse-

quently, we submit, there is no uncertainty about

when the dol)ts were incurred.
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In the cases cited by counsel, on page 38 of their

brief, viz.

:

Wawona Wagon Co. v. Bull, 108 Cal. 1

;

Case Plow Works v. Montgomery, 115 Cal.

380;

Whitehurst v. Stewart, 129 Cal. 194;

the actions were based upon promissory notes exe-

cuted by the corporation. The court held that the

notes did not necessarily indicate when the original

debt or liability was incurred, because the debt or

liability may have had its inception long before the

date of the notes.

In the case of Duke v. Huntington, 130 Cal. 272,

the court found that the corporation became in-

debted to the plaintiff in a sum certain for work and

sendees performed by the plaintiff at its special

instance and request. In that case the court said

:

"The subsequent statement therein, 'being a
balance due for certain work', only created an
uncertainty or ambiguity as to the character of
the mode in which the indebtedness was in-

curred, but this was waived by a failure to de-
mur upon that ground. * * *

"

These cases are not, we submit, applicable to the

case at bar, for the reason that the indebtedness of

the California Safe Deposit & Trust Company and

the said Walker as a stockholder thereof is based

upon the fact of deposits made with the bank tvithin

two years last past. The money was deposited as

commercial accounts and not otherwise.
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A claim founded upon an open account, or upon

a contract express or implied, is a claim provable in

bankruptcy proceedings.

Sec. 63, subd. 4, of the Bankruptcy Act.

On page 21 of their brief, counsel for David F.

Walker practically admit that the claim of these

creditors are based on contract.

On this point see

Kennedy v. Cal. Savings Bank et al., 97 Cal.

93;

Dennis v. Superior Court, 91 Cal. 548.

We respectfully submit that the order of the Dis-

trict Court in overruling the demurrer to said origi-

nal amended petition should be sustained.

Respectfully submitted,

DiNKRLSPIEL & SCHLESINGER^

S. C. Wright,

Attorneys for Woodside et al.
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The petitioner's demurrer and motions to strike from

the files were set for hearing in the District Court by

virtue of the rules of that Court and not by any action

of respondents.



These respondents were not heard on tliese demur-

rers and motions in the Court below, as the Court over-

ruled the demurrers and denied the motions immediately

upon the petitioner's argument in their favor.

I.

The demurrers have the fatal defect of wanting the

certificate and affidavit required by the 31st Equity Rule

and should be disregarded (Kocord, pages ^o, 63, 6(), (18,

72).

Nat. Bank vs. Ins. Co., 104 U. S. 55;

Sheffield Co. vs. Witherotv, 149 [J. S. 574.

II.

No order is necessary to allow creditors to join in

intervention at any time, and their allegations may fill

in and cure any defects in the original petition.

In re Haff, 136 Fed. C. C. A. 78;

In re Romanew, 92 Fed. 510.

III.

The allowance of amendments of the petition at any

time during the pendency of the proceedings is entirely

in the discretion of the U. S. District Court, and it is

not an abuse of that discretion to allow amendments

setting up specific acts of bankruptcy wliore the oiig-

inal petition alleged bankruptcy gencrMlly.



Chicago etc. Co. vs. Leather Co., 141 Fed. C. C. A.

135;

Gleason vs. Smith, 145 Fed. C. C. A. 895;

In re Mercer, 122 Fed. C. C. A. 384.

Also allowing amendments setting new and additional

acts of bankruptcy.

Hark vs. C. M. Allen Co., 146 Fed. 668;

In re Nushaum, 152 Fed. 835.

After carefully considering all the apparently conflict-

ing decisions of District Courts on the subject of an abuse

of discretion in allowance of amendments in proceed-

ings in bankruptcy, the United States Circuit Court of

Appeals for the Third Circuit states the law very clearly

in the case of Hark vs. C. M. Allen Co., 146 Fed. mS,

disposing of the same contention as that of the peti-

tioner in this case, as follows:

"The contention of the petitioners is that by the

amendments the petitioning creditors were allowed to

allege a neiv cause of bankruptcy against the defendants,

and that the amendments were filed more than four

months after said alleged acts of bankruptcy.

"A liberal policy in regard to the allowance of

amendments to pleadings, both at common law and in

equity, is to be encouraged, where the amendment§

proposed tend to prevent a failure of justice through

technicalities and where their allowance does not affect

injuriously any just right of the opposite party. Stat-

ute law has recognized the wisdom of this policy, both



in this country and in England, by enlarging the dis-

cretion of the Courts in that regard, and the trend of

judicial opinion has stamped it as an enlightened policy,

tending to promote the ends of justice.

"We do not tliink the learned judge of the Court

below in this case transgressed the legitimate bounds

which limit his discretion in such cases. * * * Xo

surprise could possibly be worked to defendants, and

no more proofs were necessary to sustain or defend

against the amendments. It is true that the date at

luhich the amendments ivere filed teas more than four

months after the act alleged in the amendments and in

the original petition, hut no reason i^rescnts itself whif.

in justice to all the parties concerned, the amendments

should not be taken as of the date of the original peti-

tion. To do othei*wise, it seems to us, would be to allow

the defendants to escape the just consequences of their

own conduct, upon the merest technicality, and defeat

unnecessarily the beneficent ends had in view in the

enactment of the bankrupt law.

*'We think that none of the numerous decisions cited

by the petitioners (and we have examined them all)

would support the order prayed for under the circum-

stances disclosed in this record.

''It is true that the enumeration of some of the arti-

cles of property in the original petition differed in de-

scription from those enfimerated in tlic amcndiiient, Imf

in both cases, those enumerated only pnritort to be a

specification of part of what is embra('<'d in the general



description of the property transferred. The allegation

in the first instance refers to an entire transfer of all

the defendant's property, so that the property alleged

to have been transferred in the amendment must neces-

sarily be included therein. At all events, it is w both

instances a transfer of property of defendant. "We think

the learned trial judge, with the knowledge of the facts

proven in the jury trial, was abimdanth/ justified in al-

lowing the amendments prayed for.

"The petition of review is therefore dismissed."

An examination of the cases by petitioner on this

point show no conflict with Hark vs. C. M. Allen Co. and

give no support of his contention of a want of power

or abuse of discretion in the District Court, as they

gave no reason why they were not put in the original,

and in other cases were presented too late.

IV.

The petition states sufficient facts.

1. The petition follows official form No. 3, which

General Order XXXVIII requires to be used and fol-

owed. The petition alleges: "That said JL Dalgdl

* * owes debts to the amount of $1(X)0
''

"TJmt your petitioners are creditors of saidXlKu«etL

"WowB^ having proveable claims amounting in the ag-

gregate, in excess of securities held by them, to the

sum of $500." (Record, page 4^

This has been directly held a sufficient statomont of

petitioners' claims as against a donuirrer.
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In re Ihuk, 135 Fed. 604.

In re Stern (C. C. A.), 116 Fed. 604.

2. But the petition further states the "nature

and amount" of petitioners claim in paragraph 1

(Record page 38) as follows

:

"That your petitioners adopt and joins in the

allegations of said creditors in said original petition

filed December 1907, and also join in the prayers

of said petition";

The original states a clear case against this

petitioner on his liability as a stockholder, and the

following are additional grounds of liability and

therefore are not demurrable as for the purposes of

a special demurrer they would be surplusage.

The amended petition alleges that Walker was

a stockholder, director and president for more than

a year prior to December 30, 1907.

"That said California Safe Deposit and Tiust Com-

l)any was insolvent on said December 7, 1!M)7, and for

more than a year prior thereto and during all tiiat time

advertised and requested your petitioners and others to

deposit their money with said Company; and during the

months of September and October, 1907, your jx'titioner,

Kate A. O'Connell, as such administratrix, deposited tlie

sum of $1774.00 with said Company, and in the month of

October, 1907, said Frieda R. Major deposited the sum

of $1125.00 with said Company, and about .July or

August or September, 1907, said Maud A. Ralston de-

posited the sum of $100 with said Company, said Com-



pany receiving and keeping each and all of said deposits

as a savings bank under the laws of the State of Cali-

fornia, agreeing to return said money to said depositors

on demand, and the allowance of said deposits by said

Walker at said time was a violation of Section 5(52 of

the Penal Code of the State of California." (Record,

pages 39 and 40.)

Said Section 562 provides that: "Every officer, agent,

teller or clerk of any bank, and every individual banker,

or agent, teller or clerk of any individual banker who

receives any deposits, knowing that such bank or asso-

ciation or l)anker is insolvent, is guilty of a misde-

meanor."

Said petition furthei- alleges in Paragraph V:

"Said depositors and petitioners thereafter demanded

from said Company the payment of the amount of their

several deposits of money, and said Company has neg-

lected and refused to pay the whole or any part thereof

and no part thereof has ever been paid to the petitioners

or to any person for them." (Record, page 40.)

3. The corporation and its directors and agents are

jointly and severally liable for the consequential injury

caused by the unlawful acts of the agents and servants

of the corporation whether said acts were intentional

and willful or only negligent acts. No other privity is

necessaiy other than such as is created by the unlawful

act and the consequential injuiy—such as false state-

ments in its advertising.
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Phelps vs. Wait, 30 N. Y. 78;

Snydam vs. Moore, 8 Barb. 358;

Brieff vs. Mali, 36 N. Y. 205.

4. A claim of money obtained by the bankrupt from

the petitioners by fraudulent means, of such character

that the claimant might waive the tort and sue on an

implied contract is proveable in bankruptcy.

In re Filer, 125 Fed. 261;

In re Yates, 114 Fed. 365.

"An imi)lied contract is one, tlie existence and terms

of which are manifested by conduct" (Civ. Code, Sec.

1621); or, in the language of a learned writer, is in-

ferred from the conduct, situation, or mutual relation of

the parties, and enforced by the law on the ground of

justice. (Metcalf on Contracts, 4.)

Jennings vs. Bank of Cat., 79 Cal.

It is plain on these allegations that this petitioner

is liable on an implied contract for money had and re-

ceived to pay petitioners at least the full amount of

their said several deposits.

5. Damages for })reach of an executory contract con-

stitute a claim proveable in bankruptcy.

In re Stern et al, 116 Fed. 604 C. C. A.;

In re Shoe Co., 130 Fed. 881 C. C. A.

The ('oij)oration is simply the agent of the directors

and stockholders, and the contract to repay the deposits

on demand is alleged to have been broken, and the

amount of the damages is the amount of the deposits.

I



The petition in Paragraph VII (Record, page 40)

further alleges that:

"During the past three years, and during the term

of office of said David F. "Walker as director, moneys

were embezzled and misappropriated by the officers of

said corporation," and in ten subdivisions specifies how

the money was embezzled and misappropriated, in sub-

stance as follows:

1. More than $5,000,000 of the money of the deposit-

ors was loaned on inadequate security in violation of

Section 571 of the Civil Code of California.

Section 571 applies to savings and loan corporations

and says:

*'No such corporation must loan money, except on

adequate security on real or personal property, and

such loan must not be for longer period than ten years."

[Respondents here call attention to the fact that all

the details and evidence proving this charge and all the

following charges have been in the possession and con-

trol of the i)etitioner and he knows what facts and evi-

dence he has to meet and cannot be taken by surprise,

and for the purpose of determining this demurrer the

allegations in the petition are taken to be true.]

2. More than $3,000,000 of the deposits and funds

were directly and indirectly borrowed by the directors

and officers of said corporation in violation of Section

578 of the Civil Code of California."
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Section 578 provides: ''No director or officer of any

savings and loan corporation must, directly or indi-

rectly, for himself or as the partner or agent of others,

borrow any of the deposits or other funds of such cor-

poration; nor must he become an endorser or surety

for loans to others, nor in any manner be an obligor for

moneys borrowed of or loaned bj' such corporation."

3. More than $5,000,000 of the deposits and funds of

said corporation were loaned, for which officers and

directors of said corporation became and were obligors,

endorsers and sureties in violation of said Section 578.

4. Officers of said corporation overdrew their ac-

counts with said bank, and thereby wrongfully obtained

the money and funds of said bank to the amount of

$1,000,000 in violation of Section 561 of the Penal Code

of California.

Section ofil of the Penal Code provides: ''Every offi-

cer, agent, teller or clerk of any savings bank, who

knowingly overdraws his account with such bank, and

thereby wrongfully obtains the money, note or funds of

such bank is guilty of a misdemeanor."

5. Dividends of more than $1,000,000 were made and

paid from other than the surplus profits arising from

the business of said corporation and in violation of

the (^ivil Code and Section 5(10 of the Penal Code.

Section 5(i0 of the Penal Code j)iovid('s tliat: "Evoiy

director of any stock corjxjration who concurs in any

vote or act of the directors of sncli coijioration or any

of them bv wliicii it is intended, citliei- * * * (1) To
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make any dividend except from the surplus profits aris-

ing from the business of the corporation, and in the

cases and manner allowed by law; or (2) to divide,

withdraw, or in any manner, except as provided by

law, pay to the stockholders or any of them, any part

of the capital stock of the corporation, * * * is

guilty of a misdemeanor."

Section 568 of said Penal Code provides: "Every

director of a corporation or joint stock association is

deemed to possess such a knowledge of the affairs of

his corporation as to enable him to determine whether

any act, proceeding or omission of its directors is a

violation of this chapter." Said "chapter" includes

Sections 557 to 572 inclusive.

6. Subdivision 10 alleges that the moneys received

by said bank and corporation and its officers and direc-

tors were received as a bank for safekeeping, savings

and loan according to the restrictions provided by law,

and during the past three years said savings bank and

corporation purchased, invested and loaned its capital

and the money of its depositors in mining shares or

stocks to the amount of more than one million dollars.

Section 581 of the Civil Code provides: "No sav-

ings })nnk shall lend to exceed sixty per cent of the

market vahie of any piece of real estate to be taken as

security, except for the purpose of facilitating the sale

of property owned by the corporation. And it shall

be unlawful for any savings and loan society, or sav-

ings bank, to purchase, invest, or loan its capital, or the

money of its depositors, or any part of either, in min-
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ing shares or stocks. Any president or managing officer

who knowingly consents to a violation of the above pro-

vision shall be deemed guilty of a felony."

Whether or not the securities were "inadequate" is

a question of fact; the allegation that "$5,000,000 of the

depositors' money was loaned on inadequate security"

is an allegation evidenced and proved by each particular

loan making up that $5,000,000; it is not necessary to

state the evidence; and tlie statement of the various

loans making up $5,000,000 would violate the rule re-

quiring conciseness in the i^etition; the petitioner

would be given no new information and is further pro-

tected by a demand and order for a bill of particulars

before trial.

"It is not necessary to state when the several amounts

became due as it is alleged they have proveable claims;

nor is there anything to require them to state the

amount of the securities held, nor the manner in which

the value of the securities is fixed."

In re Hark, 135 Fed. 604;

In re Stern, C. C. A., 116 Fed. 604.

"Greater detail of statement than creditors can

probably furnish will not be required," nor actions or

conduct showing intent of parties which may be in-

ferred from the facts alleged and j^roved.

In re Mero, 128 Fed. 630.

"To compel nicety of pleading is more likely to lead

to the escape of dishonest men from theii* liabilities,



13

than to protect honest debtors from the spiteful attacks

of dishonest creditors."

Milgraun d Ost, 129 Fed. 827.

The embezzlements and misappropriations of money

by the officers of the bank were peculiarly within the

knowledge of the petitioner, and the evidence and proof

of them within the control of himself, and his co-direct-

ors, and he therefore had more knowledge and notice

than the i)etitioners of what he would be expected to

meet; and no more could be required from the peti-

tioners than the allegation of the ultimate facts. The

items and details are mere evidentiary facts.

The statute of limitations is a defense. Section 348,

C. C. P. of Cal., says: "To actions brought to recover

money or other property deposited with any bank,

banker, trust company, or savings and loan society,

there is no limitation."

General Order XXXVII gives power to the judge to

"modify the rules for the preparation of any partic-

ular case so as to facilitate a speedy hearing/' which

taken into consideration with the fact that creditors

may appear for themselves, and dishonest debtors may

remove their property before the creditor is able to

get all the details of the fraud before filing his petition,

it seems the call for more details in the petition in this

ease would defeat the object and purpose of the Bank-

ruptcy Act.
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VI.

These claims against petitioner are proveable claims.

1. They constitute "a fixed liability as evidenced by

* * * * an instrument in writing absolutely owing

at the time of the filing of the petition against him,"

under (Clause 7 of Section 63xV of the Act.

The instruments in writing were the bank books de-

livered to the depositors with the rules and regulations

in them, and also the amounts and dates of their de-

posits. Also the bank books kept by the bank as re-

([uiivd b> law and containing the same rules and ele-

meuis of the contract.

The money was payable on demand and the demand

was made and refused before filing the petition, and

the money was thereafter absolutely owing and the

liability was fixed. Petitioner was a principal, the cor-

poration his agent.

2. But the petitioner's liability was "founded upon

* * * a contract express or implied," and comes

within Clause 4 of said Section 63A.

3. We have shown the liability of said petitioner

on an implied contract for money had and received, the

depositors waiving the tort for the fraud.

4. Section 3 of Article Xll of the Constitution of the

State ol' C'alifornia provides as follows: "Sec. 3. Each

stockholdei' of a corporation or joint association shall

be individually and personally liable for such i)ro])ortion

of all its debts and liabilities contracted or incurred,



15

during the time lie was a stockholder, as the amount

of stock or shares owned by him bears to the whole

of the subscril>ed capital stock, or shares of the cor-

poration or association,

"The directors or trustees of corporations and joint

stock associations shall be jointly and severally liable

to the creditors and stockholders for all moneys em-

bezzled and misappropriated by the officers of such cor-

poration or joint stock association, during the term of

such directors or trustees."

Section 309 of the Civil Code of California provides

that: "The directors of corporations must not make

dividends, except from the surplus profits arising from

the business thereof, nor must they create any debts

beyond their subscribed capital stock, nor must they

divide, withdraw, or pay to the stockholders or any of

them any part of the capital stock, except as herein-

after provided, nor reduce or increase the capital stock,

except as herein especially provided. For a violation

of the provisions of this section, the directors under

whose administration the same may have happened

(except those who may have caused their dissent there-

from to be entered at large on the minutes of the

directors at the time, or were not present when the

same happened) are, in their individual or private

capacity, jointly and severally liable to the corporation

and the creditors thereof, to the full amount of the

capital stock so divided, withdrawn, paid out, or re-

duced, or debt contracted."

The foregoing were the laws of the State before and

during the time the petitioner was a stockholder and
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director of the California Safe Deposit and Trust Cora-

pan}', which law he is conclusively presumed to have

known; he knew the terms upon which he could become

a stockholder and director, and with that knowledge he

purchased stock and accepted the office of director with-

out objection, and exercised its functions during the

three years when the embezzlements and misappropri-

ations are alleged to have taken place; such conduct

amounts to an assent and a contract on the part of each

director as implied by law to become a surety for the

officers of the corporation for all moneys embezzled

or misappropriated by the said officers.

Winchester vs. Howard, 136 Cal. 432;

Jennings vs. Bank of Cal., 79 Cal. 326.

It is clear that whatever the difference In extent of

the liahility of the stockholder and director may be,

that liability is founded on the same thing, or rather

has the one and same foundation, namely. Section 3

of Art. XII of the Constitution of the State of Cali-

fornia.

That that liability is ''founded upon a contract" was

directly and explicitly decided by the Supreme Court

of California, so far as a stockholder is concerned, in

Kennedy vs. Cal. Bank, 97 Cal. 95.

That that liability is founded upon a contract so far as

a director is concerned, was also directly decided by

the Supreme Court of California in
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Winchester vs. Howard, 136 Cal. 432.

The Federal Courts will accept these decisions of the

Supreme Court of California as binding and decisive

of this question.

Flash vs. Conn, 109 U. S. 371.

Any conflicting decisions in other States and juris-

dictions must give way to the above decisions of the

Supreme Court of California.

5. But the authorities cited by petitioner in his brief

are not in conflict, as will be seen on examination. None

of them hold that liability to a "forfeiture" or a "pen-

alty" or a "punishment" cannot he founded upon a con-

tract. It is elementary that persons can agree upon

anything not prohibited by law. Any person can there-

fore agree to be liable to a "forfeiture" or a "penalty"

or a "punishment." We have seen an agreement or

contract can be implied from conduct. All existing ap-

plicable law enters into every contract. The provisions

of Section 3 of Article XII of the Constitution pre-

scribing the liabilities and burdens of all those who

became stockholders and directors of corporations were

in force when petitioner became a stockholder and

director of this corporation. By accepting the bene-

fits of director and stockholder, he at the same time as-

sented and agreed to assume its liabilities and burdens.

Whether you call those liabilities and burdens, "forfeit-

ures" or "penalties" or "punishments" or any other

name, does not in any way change the fact or law that

they are "founded upon a contract" made by the vol-

untary act of petitioner becoming a stockholder and



18

director of this bank. In addition to all that, the

language of the law construed in the other cases dif-

fered from the law of California.

Of the authorities cited by petitioner, In re Big

Meadoivs Co. has been since in effect overruled by the

weight of authority. The others are not in point nor in

conflict. In re Brinckman the claim was for a tort.

Respondents do not claim that a debt or claim can be

actually proved before it is liquidated, but it may have

the qualities or ability to be proved at some future date

before the estate is closed, by being liquidated in the

meantime, and therefore before it is actually ''liqui-

dated," it is a "proveable" claim. The other cases

cited go no further.

In re Filer, 125 Fed. 261

;

In re Manhattan Ice Co., 114 Fed. 399.

In re Shoe Co., 130 Fed. 881.

It is therefore respectfully submitted that the order

of the District Court overruling the demurrers and

denying the motions to strike from the files were cor-

rect, and respondents respectfully ask this Court to

dismiss said petition for review and affirm the orders

and decisions of said District Court.

Respectfully submitted,

DANIEL O'CONNELL,

Attorney for Respondents.



No. 1602 f)
IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

In the Matter of

DAVID F. WALKER,
Involuntary Bankrupt.

DAVID F. AVALKER,
Fetitioner,

vs.

ALEXANDER J. WOODSIDE et al.,

Respondents.

PETITION FOR KEHEARING.

PETITION FOR REVISION UNDER SECTION 24B OF THE BANK-

RUPTCY ACT OF 1898, OF THE PROCEEDINGS OF THE

U. S. DISTRICT COURT FOR THE NORTHERN

DISTRICT OF CALIFORNIA.

Chickering & Gregory,

Attorneys for David F. Walker.

Filed this da}) of November, A. D. 1908.

FRANK D. MONCKTON. Clerk.

B}) ^._^._....„ Deputy Clerk.

r-nv-





No. 1602

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

In the Matter of

DAVID F. WALKER,
Involuntary Bankrupt.

DAVID F. WALKEE,
Petitioner,

vs.

ALEXANDER J. WOODSIDE et al.,

Respondents.

PETITION FOR REHEARING.

PETITION FOR REVISION UNDER SECTION 2IB OF THE BANK-

RUPTCY ACT OF 1898, OF THE PROCEEDINGS OF THE

U. S. DISTRICT COURT FOR THE NORTHERN

DISTRICT OF CALIFORNIA.

Having carefully examined the opinion of this

Honorable Court in the above case, we think that

with propriety we may ask the Court to consider

whether this case be not one in which it will be

proper to grant a rehearing to the petitioner.



The case involves many points otli

ux)on which we request the Court to :

decision, and in this petition the petiti<

the Court further consider only tw^o

upon in the decision, one of which refe;

of the decision relating to the addii

bankruptcy alleged in the amended i

tervention, and the second of which re

der requiring this petitioner to answei

petition in intervention prior to an ap|

to the Court for an order allowing tl

to amend the original petition in b

inserting the additional acts of bankri

in other words it requires petitioner t

cerning the new acts of bankruptcy b(

incorporated in the original petition b

I.

(a) Taking up the first point in tl:

we desire to call the Court's attention

tences in the opinion

:

a. *'But the petition in inte

amended March 5, 1908, which am<



through technicalities and where their a

does not affect injuriously any just rigl

opposite party' (Park v. C. M. Allen
Fed. 665 at p. 668), the general rule, as

the Circuit Court of Appeals for the

Circuit in In re Haff, 136 Fed. 78, 80,
'

be that an original petition cannot be t

by setting out therein acts of bankruptc^
ferred to in the original petition and o

more than four months before the ap^

for an order allowing the amendment.'
nmnerous cases."

c.
*^ While we are therefore of the

that that portion of the amended petitic

tervention setting up the additional

bankruptcy, is improper, the difficulty

none of the grounds of the demurrer g(

objection." (The italics are ours.)

In considering the above quotations b ai

are som^ewhat in doubt whether the Court

that the additional acts of bankruptcy so

were * improper" because they changed tl

of action, or whether they were ** improper"

the original petition could not have been ;

at the date of the decision within four moni

the commission of the said acts of bankrr

conformitv with the opinion of the Circuit <



to-wit: November 26, 1907. It is therefore clear

that the amended petition in intervention was filed

in time, and the original petition in bankru^jtcy

could have been amended by adding the additional

acts of bankruptc}^ alleged in the amended petition

in intervention, in conformity with the case of In

re Half, had such an order been asked for and

granted on or before the 26th day of March, 1908.

We therefore conclude that the allegation of the

additional acts of bankruptcy were not subject to a

motion to strike from the files, or to a demurrer

(except on the ground that the cause of action had

been changed), at least prior to a date subsequent

to the 26th of March, 1908, on which date the de-

murrer and motion to strike out appearing in the

transcript of these proceedings were filed (see pp.

61 and 63 transcript), and we believe it is also clear

that no motion or demurrer directed to the amended

petition in intervention could raise the question that

no order had been obtained from the District Court

amending the original petition in bankruptcy by

the addition of the new acts of bankruptcy, for the

reason that a demurrer or motion must be directed

to what appears in the pleadings and not to what

should be done by the petitioner in intervention to

allow him to amend the original petition in bank-

ruptcy, and that said point cannot be raised until

some application is made by the intervenors to

amend the original petition by incorporating therein

the said additional acts of bankruptcy. It therefore



appears that when the motion to strike from the

files and the demurrer were filed by the petitioner

herein, no question of amending the original peti-

tion in bankruptcy more than four months after the

commission of the new acts of bankruptcy alleged

therein could be raised, and that said point could

not be raised in any way until an order was re-

quested by the intervenors for the purpose of

amending the original petition. We argued, how-

ever, in our former brief and on the healing of this

case, that if the Court could cmstrue the order of

the United States District Court made and entered

on the 23rd day of April, 1908, as an order amend-

ing the original petition in bankruptcy by incor-

porating therein the additional acts of bankruptcy

set forth by the intervenors, then that order of the

District Court was an order amending the original

petition in bankruptcy by the addition to it of acts

of bankruptcy occurring more than four months

before an}^ application for the order.

On this point, however, see further argument

under Point II, showing a formal application to

amend to be necessary under the Half decision,

wiiereas the order of April 23, 1908, was not based

on any application of intervenors.

If it is on this ground that this Court has held in

its opinion that "that portion of the amended peti-

" tion in intervention setting up the additional acts

" of bankruptcy is improper", then the point has



been raised by this petitioner in his assignment of

error No. 6, which states that "the Court erred in

*' making the order of April 23, 1908, requiring this

'' petitioner to answer the amended petition to in-

*' tervene within ten days thereafter;" and the de-

cision of this Court should have been that the addi-

tional acts of bankruptcy alleged by the amended

petition in intervention should be stricken there-

from because the order of the District Court had

been assigned as error, and this Couii; should not

have held that while the additional acts of bank-

ruptcy alleged were improper, yet that the point

was not raised by the demurrer, for the reason that

the demurrer was filed on the 26th of March, 1908,

and the only order in this case that could possibly be

construed as amending the original petition in bank-

ruptcy was the order of the District Court of April

23, 1908, which was not based on any formal appli-

cation to amend and was made some four weeks

after the filing of the demurrer.

We are not of the opinion, however, that the order

of the District Court of April 23, 1908, can be con-

strued as an order allowing upon application an

amendment to the original petition in bankruptcy

by the addition of the new acts of bankruptcy

alleged in the amended petition to intervene. The

case of In re Haff, 136 Fed. 78, is a case directly in

point on this subject. It appears therein that on

February 2, 1904, the original petition in bank-

ruptcy was filed, alleging acts of bankruptcy on the



3rd of December, 1903. On March 24tli (within the

four months' time) Ridgeley intervened and alleged

not only the acts of bankruptcy set forth in the

original petition, but another of the same date as

that set forth in the original petition, and others of

subsequent date. On the 18th of April Ridgeley

filed an affidavit and asked that an order be made

consolidating the two petitions filed against Haff

and also made application to the Court that the peti-

tion of February 2, 1904 (the original petition in

bankruptcy) be made to conform by proper amend-

ment and additions to the petition filed in behalf of

Ridgele}^ himself. The decision of the lower Court

was that the acts of bankruptcy alleged subsequent

to those stated in the original petition should be dis-

allowed, which point does not concern us here, and

the order was made in the lower Court allowing the

amendment to the original petition so far as the new

acts of bankruptcy of same date as those alleged in

the original petition were concerned so that it would

conform to the allegations of the petition in inter-

vention. The upper Court, however, the Circuit

Court of Appeals of the Second Circuit, Southern

District of New York, held that the order of the

lower Court was an order amending the original

petition in bankruptcy by the addition of new acts

of bankruptcy occurring more than four months

before the application for an order allowing the

amendment.
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In the case before this Court, the petitioners in

intervention filed their amended petition alleging the

new acts of bankruptcy ^Yithin the four months, in

the same manner as Ridgeley proceeded in the Half

case. Ridgeley, however, asked for an order amend-

ing the original petition in bankruptcy by the addi-

tion of the new acts alleged by him, and that amend-

ment was not allowed because the application w^as

too late. In this case, although the petition in inter-

vention was filed on the 8th of March, no applica-

tion has ever yet been made to amend the original

petition in bankruptcy by the addition of the acts

alleged in the amended petition in intervention,

unless, as argued above, the order of April 23, 1908,

can be construed as both an application and an order

to that effect, and even in that case is too late to

allow the amendment to be made in view of the law

as laid down in the Haff case.

b. We have thought it advisa])le to consider

whether the Court, in stigmatizing the additional

acts of bankruptcy set forth in the amended peti-

tion in intervention as "improper", might possibly

have considered that the amended petition consti-

tuted a change in the cause of action as against the

original petition in inten-ention, and therefore con-

sidered it improper, but added ''this improper alle-

" gation was not taken advantage of by the demur-
" rer". But if this was not the ground of the decis-

ion this subdivision (b) may be disregarded. In

taking up this subject, we call the Court's attention



to the first quotation made above from the deci-

sion, and desire to emphasize the fact that the

transcript shows that the motion to stril^e from the

files, and the demurrer to tlie amended petition in

intervention, were filed simultaneously^ and not at

different times, as intimated in the opinion of the

Court. What we desire to bring forth in this part

of the argument is that after the amended petition

in intervention was filed, alleging the new acts of

bankruptcy, a pleading was on file and before the

Court which reached the additional acts of bank-

ruptcy which this Court holds it was improper to

allege, and we also believe that the said improper

amendment was attacked by a pleading of legal suf-

ficiency for that purpose. The pleading referred to

is the motion to strike the amended petition in inter-

vention from the files on the grounds stated therein,

to-wit: that it was the substitution of a new cause

of action, and also because the allegation of new

acts of bankruptcy was unauthorized in law. We
])ring this to the Court's attention because the opin-

ion reads that while the amendment setting up the

additional acts was improper, the difficulty is that

none of the grounds of the demurrer go to that ob-

jection. It will be clearer, and likewise do away

with a certain amount of verbose statement, if we

arrange serially the propositions in this matter from

the beginning^. They are as follows

:

1. The pleading involved is a petition in inter-

vention.
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2. A petition in intervention is not required to

state an act of bankruptcy.

In reHaff, 136 Fed. 78;

Collier, 5tli Ed., p. 444; Form 13, Loveland,

3rd Ed., p. 1002.

3. Said original petition in intervention alleged

.acts of bankruptcy inadequately, and therefore in

legal effect it stated no act of bankruptcy, and was

therefore a typical petition in intervention.

In re Pure Milk Co. of Mobile, 154 Fed. 682.

4. Said amended petition set forth an alleged act

of bankruptcy different from the former inade-

quately alleged one, which allegation was improper.

5. Against said amended petition in inter\^ention

there was filed within the time allowed by law or

due extension thereof, a motion to strike said

amended petition from the files, and a demurrer.

Said motion and demurrer were filed simultaneously,

and not at different times as intimated by the Court,

and Avere ruled on by the United States District

Court at the same time (see Exhibits H and G,

Trans, pages 61 and 63 respectively).

The reason for filing this motion was that it was

improper to allege the additional acts of bank-

ruptcy in the amended petition, because it changed

the cause of action; that petitioners in inteiwention

had already filed their petition showing the number

of the petitioners to be two and the amounts of

their claims as set forth therein, which was all that
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was necessary for the purpose of intervening, and

tlie only thing left to do was to argue the demurrer

to the original petition to intervene; and if it was

held that said petitioners had provable debts, all that

was necessary for them to do was to obtain from

the Court an order allowing them to interv^ene in

accordance with the prayer of their petition.

If in this connection this Court should say that

part of the amendment of the petition in interv^en-

tion should have been allowed in that—in the words

of the decision—"it supplied an omission from the

' latter (the original petition filed December 30,

' 1907) by alleging what the original petition did

' not allege, that 'said David F. Walker is not a

' 'wage earner or engaged chiefly in farming or till-

' 'age of the soil' ", we reply that this amendment

could be made to the original petition of December

30, 1907, on motion by intervenors when they ap-

plied to amend, and principally because the motion

to strike from the files is a segregable motion and

may be granted as to paii; and denied as to part;

that is, it could have been granted as to the last

mentioned amendment and denied as to the incor-

poration of the additional acts of bankruptcy.

Oglesby v. Attrill, 14 Fed. 214.

And in this way what was legally objectionable

could have been stricken out, and what was unob-

jectionable could have been left in.
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From the above, the Court can see that the state-

ment in the decision that the alleged bankrupt

moved the Court to strike it (the amended petition

in intervention) from the files, and subsequently—
the motion being denied—interposed a demurrer

thereto which the Court overruled, is a misunder-

standing of the facts; and from the above it is also

clear that the motion to strike out, and the demurrer,

were filed at the same tinie, and were part of the

same rem^edy demanded upon the filing of the ob-

noxious pleading which changed the original petition

in intervention into a new cause of action. On the

point that the motion to strike from the files is a

proper method to attack an amendment changing

the original petition into a new cause of action, we

refer the Court to the following authority : Volume

I, Encyc. Pleading & Practice, p. 472, et seq., under

the title, "Amendments", and the sub-title of

"Pleadings and Proceedings in Equity", and under

the heading, "Making a New Case—The Rule

Stated"; where the following appears:

"l^Hiile amendments are liberally allowed as

to parties, as to prayer for relief, and as to sub-

stance germane to and in enlargement or ex-

IDlanatory of the substantial purpose of the bill,

an amendment cannot be allowed which would,

in effect, amount to the institution of a new
and wholly different suit, either as to parties or

as to the cause of action", etc.



13

Then, after referring to the tests for the rule,

proceeds, at p. 476, under sub-heading "Objection

—

How Taken":

"Where an amendment is offered which is

obnoxious to the rule, it may be disallowed, or if

allotued it may he taken off the files on motion,
or demurred to, or the bill may be dismissed
without prejudice." Citing Oglesby v. Attrill,

14 Fed. 214. /

The above case was one involving equity i^leading

'

and practice, and also an amendment setting up

matters not pertinent, etc. It is held in that case

that if an amendment have the effect of making a

new case, a motion to take such amendment from

the files is a proper one and will be allowed; citing

1 Daniell Ch. 426. The Court also say

:

"It seems to me that the motion of defendant
to take the amendment from the files should be

allowed so far as the first cause of complain-

ant's amendment of date January 2, 1882, is

concerned, and that otherwise the amendment
may stand."

We submit that this is not only an authority that

a motion to strike from the files is a proper method

legally to attack an amendment creating a new cause

of action, but also that said motion is segregable

and may be allowed as to part of the amendment

and disallowed as to the rest; in other words,

allowed as to the allegation of the additional acts of

bankruptcy set forth in the amended petition, and

disallowed as to the allegation that said David F.
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Walker was not a wage earner or engaged chiefly

in farming or tillage of the soil, if the Court should

decide that said amendment w^as only proper in the

petition to intervene and should not be made in the

motion to amend when the intervenors made that

motion. We submit, however, that in our opinion

the proper procedure would be for the intervenors

to move to amend the original petition of December

30, 1907. The case cited above is one dealing with

equity pleading and practice in relation to amend-

ments. By Rule 37 of General Rules in Bankruptcy,

promulgated by the Supreme Court of the United

States in conformitj^ with Section 30A of the Bank-

ruptcy Act of 1898,

''In proceedings in equity, instituted for the

purpose of carrying into effect the provisions of

the Act or for enforcing the rights and remedies
given by it, the rules of equity practice estab-

lished by the Supreme Court of the United
States shall be followed as nearly as may be.

"In proceedings at law instituted for the

same purpose, the practice and procedure in

cases at law shall be followed as nearly as may
be", etc.

And in Vol. XXII, Enc}^ Pleading & Practice, p.

343, under subject, "United States Courts" and sub-

heading, "Proceedings in Bankruptcy", it is stated:

"By a general order in bankruptcy, the equity

practice of the federal courts is prescribed in

substance for proceedings in equity relating to

bankruptcy matters, and the practice at law for

like proceedings at law. It has been frequently

declared that a bankruptcy court, though not
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strictly an equity court, proceeds upon equitable
principles." Citing cases.

We therefore submit that the motion to strike the

amended petition to intervene from the files on the

ground that it changed the cause of action, if such

was the opinion of the Court when they used

the word "improper", should have been allowed on

equitable principles; or at least it should have been

allowed to the extent of striking out the additional

acts of bankruptcy therein alleged.

II.

The second point upon which we petition for the

further consideration of the Court involves the

question raised by the order of the District Coui*t

that this petitioner answer the amended petition in

intervention within ten days after the date of said

order, to-wit: within ten days after the 23rd of

April, 1908. This order has been duly assigned as

error in the petition for review. If this order was

now conformed to by this petitioner he would be

required to answer the allegations referring to the

new or additional acts of bankruptcy prior to an

application to the Court, by intervenors, to amend

the original petition in bankruptcy by incorporating

therein the said new acts of bankruptcy so alleged.

In the Haff case (supra) it is held that an inter-

venor alleging new acts of bankniptcy must by
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application for amendment to the original petition in

bankruptcy amend the said original petition, and

that this application must be made within four

months of the date of the alleged new acts, and fur-

ther that these said new acts must not be of a date

later than the date of the acts alleged in the original

petition. In other words, the law is that if you

intervene with new acts of bankruptcy you must

make fomial application to amend the original peti-

tion, and in no case may an original petition be so

amended at a date more than four months from the

date of the acts of bankmptcy alleged in the said

original petition in bankruptc}^ because

In amending the original petition by additional

acts of bankruptcy, and in so doing being restricted

to acts of as early a date as those alleged or to acts

prior to that date, the alleged bankrupt is in jeop-

ardy of acts of bankruptcy committed on the date

alleged or of earlier acts, but is protected from all

later acts unless a fresh original petition is filed

against him, and for a period of foiir months he is in

jeopardy of having an intervenor amend the original

petition by application to the Court by adding

thereto acts of bankruptcy of the same date or prior

to the date of the acts originally alleged, hut after

four months from the date of the original acts of

bankruptcy he is further protected from the appli-

cation of those who may have intervened within the

four months alleging new acts, but who have not
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applied to amend the original petition in that

regard.

In other words, if the intervenor has no confidence

in the act of bankruptcy alleged in the original peti-

tion he must, if the act he prefers to rely on is of

later date, file a new petition in bankruptcy and

have subpoena issued thereon, but if it is of same

date or prior thereto, he may intervene, but in such

case he must apply to amend the original petition at

least within four months of the act alleged in the

original petition, because the intervenor cannot

allege one of later date. But intervenors cannot come

in with new and additional acts of bankruptcy and

lie low and if the act of bankruptcy alleged in the

original petition does not suffice, then move to

amend by incorporating their own therein and

thereby keep up an endless chain of trials on acts of

bankruptcy, and if the creditors do not succeed in

catching the alleged bankrupt on one act trj^ him on

another. After four months from the date of the

original act alleged the alleged banknipt is protected

from a trial on all other acts unless they have

within the four months been duly incorporated in

the original petition by application to the Court, or

new proceedings have been begun. This is the law

as we believe it to have been laid down by the Circuit

Court of Appeals for the Second Circuit in tlie Haff

case, and which we have used as a guide in these

proceedings. The question tlien is wlicn in tliese

proceedings have the inten^enors made ai^plication
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to the Court to amend the original petition in bank-

ruptcy bv incorporating therein the acts alleged by

them in their amended petition in intervention?

Assuming for argument that they intervened when

they filed their petition and prayed to be allowed to

intervene, either on January 28, 1908, when they

alleged no act of bankiTiptcy, or on March 8, 1908,

when they did allege a new act, v/hen have they

made application to the Court to am.end the original

petition or the am^ended original petition in the

particular of the new or additional acts of bank-

ruptcy. This has never been done, and yet this peti-

tioner has been directed to answer to those acts,

although this Court holds in conformity with the

Haff case that

" the general rule seems to be that an original

petition cannot he amended by setting out
therein acts of bankruptcy not referred to in the
original petition, and occurring wore than four
months hefore the application for an order
allowing the amendment".

The question then arises should this petitioner be

compelled to ansiver the allegation of the new acts

of bankruptcy prior to the application to the Court

by the intervenors for the amendment. "We submit

that he should not, and that, in view of the facts

in the Haff case this Court should hold that no such

application has been yet made—because in that

case Ridgeley filed his intervention on March 24,

1904, alleging new acts of bankniptcy, and on April

18, 1904, made his application to amend the original
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petition in bankruptcy by adding the new acts

alleged therein, and the Court there holds the appli-

cation was too late and that more than four months

had elapsed. This shows a fomial application is

necessary and that the mere filing of the petition

within four months is not sufficient. We submit that

this Court should decide that as the record shows

that no application of the character above referred

to has been made by petitioners in intervention that

it is now too late for them to intervene with a new

act of bankruptcy, and that this petitioner need not

answer the said amended petition in intervention

so far as those new acts of bankruptcy are con-

cerned, but that otherwise they may intervene as

creditors.

See Collier, 5th Ed., p. 443, where it is stated:

''If the issue is general, they (intervenors)

should be permitted to join in, even after four
months after the act of bankruptcy" (meaning
the act set forth in the origiual petition) ; "but
a delay of a year has been thought unreasonable

and permission to intervene refused".

Therefore, if it is desired to intervene alleging

new acts of hankruptcy, the law is as stated above

from the Haff case, but an intervention without the

allegation of an act of hankruptcjj may take place

after the four months' period has elapsed if it takes

place within a reasonable time, the reasonableness

to be determined in the discretion of the Court.
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We therefore respectfully request this Court to

grant a rehearing to the petitioner in the above-

entitled cause, and in generalization of the argu-

ments above made, we submit:

1. That if the Court in its opinion proceeded

upon the theory that the allegations of the new acts

of bankruptcy in the amended petition in interven-

tion were improper because they amended the origi-

nal petition by adding thereto acts of bankruptcy

committed more than four months before any appli-

cation for an order requesting the amendment, then

this Court should find that no such application has

ever been made to this date, and that therefore the

demurrer heretofore filed by this petitioner could

not attack an application for an amendment to the

original petition which had not then, nor has ever

yet been apj^lied for.

2. That if the Court considers that the additional

acts of bankruptcy set forth in the amended peti-

tion in intervention constituted a change in the

cause of action, that in that case a motion to strike

it from the files, being a segregable motion, was a

proper method of attacking said petition changing

the cause of action, because in accord with equity

pleading and practice, which pleading and practice

applies to bankruptcy proceedings.

3. That the order of the District Court of date

April 23, 1908, was not an order allowing the origi-

nal petition in bankruptcy to be amended by the
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additional acts of bankruptcy set forth in tlie

amended petition to intervene, was not made upon

application to amend the original petition in bank-

ruptcy, and that this petitioner should not be re-

quired to answer the amended petition in interven-

tion as to the new acts of bankruptcy until an ap-

plication has been made to the District Court allow-

ing said petitioners in inten-ention to amend the

original petition in bankruptcy by the addition of

the new acts alleged by the intervenors, and that

as it is now^ too late to amend said petition in that

regard, this petitioner need not now answer the

amended petition in intervention, so far as the ad-

ditional acts of bankruptcy are concerned.

Respectfully submitted,

Chickering & Gregory,

Attorneys for David F. Walker.

I, George H. AVhipple, of counsel for the peti-

tioner herein, do hereby certify that, in my judg-

ment, the foregoing petition for a rehearing is well

founded, and that the same is not interposed for

delay.

George H. Whipple.
















